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!NTHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3416 
JOSEPH L. W .ATTS, Plaintiff in Error, 
versus 
RICHMOND, FREDERICKSBURG AND POTO.MAC 
RAILROAD COMP ANY, A VIRGINIA COR-- . 
PORATION, Defendant ~ Error. 
PETITION FOR A WRIT OF ERROR . 
• To the Honorable Chief Justice and Justices of the Supreme 
Court of A1(Peal,s of Virginia: 
Your petitioner, Joseph L. Watts, respectfully represents 
that he is aggrieved· by the final judgment of the Law .and 
Equity Court of the City of Richmond, Part II, entered 
against him and in favor of the respondent to this Petition 
on the 11th day of December, 1947, in a certain •action at 
2• law wherein your petitioner was plaintiff and the Rich".' 
mond, Fredericksburg and Potomac Railroad Com.pany 
was def eridant. For convenience, the parties will be so desig-
nated throughout this Petition. 
THE CASE IN THE COURT BELOW. 
On January 9, i947, the plaintiff filed his Notice of Motion 
for Judgme~t. in the Clerk's Office of the above-named court 
2 Supreme Court of Appears of Virginia 
against the defendant, alleging, in substance, that by re·aso:n of 
negligence on the part of the de.fendant he, the plaintiff, wbilu 
a passenger for hire on one of the defendant's trains, was 
caused to be thrown through an open door in one of the 
coaches of the.train, whe.reby he was severely and permanently 
injured. · 
On Febrnary 1, 1947, the defendant :filed its Plea of Not 
Guilty and, after certain interrogatories were propounded by 
the defendant and answered by the plaintiff, the defendant,. 
on March 27, 1947, :filed its Grounds of Defense. On June 
13, 1947, the .defendant -filed its Additional Grounds of De-
fense. , 
On June 26 and 27, 1947, the case was tried before a jury 
and, after both parties had rested their cases, the defendant 
moved the Court to strike the svidence upon the several 
grounds stated in said motion (Tr., pp. 130, 131), *which 
3* motion was overruled. Thereafter the defendant made a 
general objection and certain specific objections to the in-
structions given on behalf of the plaintiff (Tr., pp. 139-141). 
The jury, after being instructed by the Court and hearing 
argument of counsel, returned their verdict in favor of the 
plaintiff and assessed his damages at $12,500.00. The de-
fendant then moved the Court to set aside the verdict of the 
jury and enter final judgment for the defendant or, in the 
alternative, to award the defendant a new trial upon the sev-
eral grounds stated in the motion (Tr., pp. 15, 16), wp.ich 
·motion the Court sustained on December 11, 1947, and entered 
final judgment for the defendant, to which action of the Court 
the plaintiff, by counsel, excepted. · 
The written opinion of the trial court announcing its de-
cision to set aside the verdict of the jury and enter final judg-
ment in favor of the defendant was made a part of the record 
in the case (Tr., pp. 161-166). 
THE FACTS IN THE CASE. 
The £acts in the case will be summarized as ·follows: First, 
the plaintiff's account of the accident, accepted by the jury; 
second, information appearing from the defendant's evidence 
which throws some light on the occurrence ; and, third, the 
defendant's attempted exculpatory explanation of *the 
4• accident, rejected by the jury. 
On August 9, 1946, · the plaintiff, a pharmacist mate, 
first class, in the Navy, and another naval enlisted man, Chief 
Grier, were. tra:veling under orders £ram Brooklyn, New York, 
to Quantico, Virginia. Their through tickets for the journey 
Joseph~. Watts v. R., F. & P. Co. 3 
were purchased in Jersey City, New Jersey, by government 
transportation request. From that city they proceeded by 
Baltimore and Ohio Railway train to Washington, D. C., wher~ 
they almost immediately boarded the defendant's train, 
known as the First-77, for Quantico. They placed their bag-
gage in the vestibule where they entered the train and went 
forward" some three or four cars" in search of seats (Tr., p. 
37). Not finding any, Chief Grier went back to stand by the 
baggage, where he remained. On leaving Alexandria, the 
pla:intiff found a seat three cars ahead of the place where 
Chief Grier was with the baggage (Tr., p. 39). After he had 
been seated for about fifteen minutes he went back to get some 
cigarettes out of his bag; where he remained talked to Chief 
Grier for approximately ten minutes (Tr., pp. 39, 40). On 
returning ,t,o his seat, and as he entered the vestibule at the 
forward end of the coach next to the one in which his seat 
was, a sudden lurch of the train threw him off balance and he 
fell or was thrown out the left-hand, or eastern, vestibule 
doorway, the door being open at that time (Tr., pp .. 40-41). 
5* *The train involved consisted, in addition to the loco-
motive and tender, of eleven· cars, they being, from front 
to rear, as follows: A combination coach, three ordinary 
coaches, the Dolly Madison parlor car, a dining car, a coach, 
a dead-head Pullman car, and three special troop coaches (Tr., 
pp. 109, 110). At the station in ·washington, D. C., the perter, 
Hughes, according to his testimony, closed all vestibule doors 
on the east side . of the train, and, after all passengers were 
loaded, all vestibule doors on the west side of the train (Tr., 
pp. 103-105). Departure from Washington, D. C., was made 
at 6 :56 P. M., sixteen minutes late. At Alexandria, according 
to the conductor, Usher, a vestibule door between the third 
and fourth coaches on the west side of the train was opened 
for the use of passengers and closed as the train pulled out, 
the vestibule door opposite being then closed (Tr., p. 112). 
The next stop, according to some of the defendant's employees, 
but a fact denied by tl1e plaintiff (Tr., p. 142) and not sup .. 
ported by the record of the trip, was at Accotink. The stop 
there, according to the conductor, .was for "two minutes", 
where he opened a vestibule door on the western side of the 
train nearer the engine than the one opened at Alexandria, 
noting at the same time that the opposite, or eastern, vesti-
bule door was then closed (Tr., pp. 113, 114). 
6• :fi:The accident happened at a point 4.3 miles south of 
·Accotink, a · distance of 307 .6 feet from the beginning 
of a curve to the west, proceeding, as the train was, from 
north to south (Tr., p. 70). The engineer testified that 
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the speed at that time was about sixty miles per hour 
(Tr., p. 97) and admitted that entry into a curve some-
. times produces a whipping motion in the coaches, although he 
thought that this particular curve was not sufficiently abrupt 
to "hardly affect it" (Tr., pp. 96, 97). He estimated that it 
probably took him about six minutes to get from Accotink 
to the point of the accident (Tr., p. 97). 
All of the members of the train crew denied having any 
knowledge as to how the vestibule door through which the 
plaintiff fell came· to be open. The conductor testified that the 
door contended by the defendant to be the one involved, in 
conflict with the plaintiff's testimony, was closed when he 
a,rrived in Quantico, only a few miles south of the place of 
the accident ( Tr., p. 115). No member of the train crew testi-
fied that he had, or performed, any duty with reference to in-
spection of vestibule doors after the train left Washington, 
D.C. -
On behalf of the defendant, Mr. D. R. Cutchin related an 
a;ccount to the effect that two soldiers opened the door and left 
i~ open at Accotink. Mr. Cutchin's testimony will be examined 
in detail at a later point in this Petition. · 
7• *TH~ ASSIGNMENT OF ERROR. 
The lower court erred in sustaining the defendant's motion 
to set aside the verdict of the jury and in entering up final 
J~dgment in its favor. . 
THE LEGAL QUESTIONS PRESENTED. 
. 1. In this case, being one governed by the doctrine of res 
_ ipsa loquitur, did the presumption that the plaintiff's injuries 
were caused by negligence on the part of the defendant dis-
appear, so as to preclude a verdict for the plaintiff, merely by 
reason of the fact that the defendant produced the witness, 
Cutchin, who was contradicted and impeached and whose ex-
planation of the accident was inherently improbabJe and in-
credible 
2. If the train stopped at Accotink, and the door through 
which the plaintiff fell was there left open by some soldiers, 
was the presumption of negligence thereby· rebutted Y 
· 3. Was the verdict of the jury in this case supported by all 
of the evidence Y 
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--. ARGUMENT. 
A. It TVas Within the Province of the Jury to Reject 
s• *the Testimony of the Witness, Cutchin. 
While it is by no means conceded that the plaintiff must 
demonstrate the jury's right to disregard the testimony 9f 
Mr. Cutchin in order to be entitled to the reinstatement of the 
verdict in his favor, as will be discussed later, .at this point it 
is desired to comment on that right, since, if this Honorable 
Court should conclude that the plaintiff be correct in this re-
gard, further· inquiry would be unnecessary. 
The learned Trial Court took the view {Tr., p. 165) that 
this case was governed by the rule in Stephens v. Virginia E. 
- db P. Co., 184 Va. 94, 34 S. E. (2d) 374, and that in his opinion 
the presumption of negligence in this· case had been refuted by 
evidence of the character mentioned in the opinion in the case 
cited as adquate for that purpose. The plaintiff's contention 
is that the learned Trial Court incorrectly evaluated th~ testi-
mony of Mr. ·Cutchin as conclusive evidence, whereas he should 
have ruled that it was exclusively within the province of the 
jury to say whether Mr. Cutchin's testimony was to be be-
lieved. Had he so ruled, then this case would. have been 
governed by the principle enunciated in Da;nville Com. Hos-
pital v. Thompson, 186 .Va. 7 46, 43 S. E. ( 2d) 882, as a case hi 
which there was no explanation of the dangerous condition 
which produced the plaintiff's injuries. 
9• •In Stephens v. Virginia E. <t P. Co., supra, at p. 101, 
of the official report, it was said that the '' evidential pre- / 
sumption of negligence under the goctrine '' of res ipsa loqui-
tur is dissipated by "clear and uncontradicted evidence", 
holding that the evidence in that case showed "conclusively" · 
the performance by the defendant of all of its duties to the 
plaintiff. 
In .A.. C. R. Co. v. Robertson's Ex'r., 135 Va. 247-, 254, 116 
S. E. 476, Judge Prentis commented on the fact that it is not 
for the trial court to pass upon the credence to be given to the 
testimony of a witness by whom it is sought to overcome the -· 
effect of a presumption. · 
The author of a short, but apparently well-considered, com-
ment on the case of Virginia Elec. '<t P. Co. v. Lowry, 166 Va. 
207,184 S. E.177, published in. 22 Virginia Law Review, pages 
961-963, takes the view thatin Virginia the scope of the court's 
power to evaluate the evidence in cases of this kind -is the 
same as in any other, that is, if all reasonable men would draw 
the same conclusion and the evidence would not by any reason-
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able deduction sustain any other holding, then the court may 
rule on the question as a matter of law, otherwise the case is 
one for the jury. Vide Virginia Elec. <t P. Co. v. Lowry, supra, 
per Mr. Justice Hudgins, now Chief Justice, at page 218 of 
the official report. 
10•· •on this point, respectfully commended to the con-
sideration of this Honorable Court is the review of Vir-
ginia cases dealing with this subject found in Hamilton v. 
Southern Ry. Co., 162 F. {2d) 884. There, the United States 
Circuit Co.urt of Appeals for the Fourth Circuit (per Soper, 
C. J., at pm 888-890) noted.the effect of, ''uncontradicted evi-
dence which explains an accident and shows that it was, not 
due to negµgence '' on the part of the defendant, but, in send-
ing the case back for a new trial, as one involving a question 
which "should b~ decided by the jury", commented that it was 
''necessary to decide whether the defendant's explanation, if 
accepted, exculpates 'it from liability" (italics supplied). 
The law is believed to be clear that a trial judge is not em~ 
powered to accept every explanation offered by a defendant 
in cases of this kind, although this contention has been made. 
The comment of Mark Shain, Esq., in his book entitled, Res 
I psa Loquitur, pp. 59-62, in this connection, is as follows, after 
first quoting from the opinion of Lord Chief Justice Erle 's 
definition of the doctrine in Scott v. The London, etc., Docks 
Company_, 3 R. & G. 596, 13 W. R. 410, 11 Jus. (N. S.) 204, 
34 L. J. Ex. 220, 13 L. T.148, 159 Eng. Rep. 665 (1865): 
" 'There···must be reasonable evidence of negligence. 
11 * *'' .'But where the thing is shown to be under the man-
agement of the defendant or his servants, and the acci-
dent is such as in the ordinary course of things does not hap-
pen if those who have the management use proper care, it 
affords reasonable evidence, in the absence of explanation by 
the defendants, that the accident arose from want of care.' 
"In that case the defendant put in no evidence and relied 
on the alleged lack of proof of negligence on its part This 
was the state of the case when the court declared that the 
burden was upon the defendant to explain the accident or have 
judgment rendered against it. · 
• • 
"The defendant was required to act, if he would avoid the 
rendition of a judgment against him. He was compelled to 
explain. -
•I 
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"As applicable to the situation as it existed when the court 
called on the defendant for an explanation, who can doubt 
that ,the jurist rrieant that the defendant must explain away, 
clear u,p and exonerate itself .from the imputation of negli-
gence which pointed its finger toward it at that moment? 
''It would be absurd to say that nothing more was demanded 
than that the defendant have a witness sworn and testify that 
the barrel of flour suddenly arose before his ey-,es as though 
by magic and floated out of the window. (Referring to the 
Scott Case.)" (Italics supplied.) .. 
In .Atcheson, T. & 8. F. Ry. Co. v. Simnions, 153 F. (2d) 
206, 208, where the cases are collected, the court said: · 
''It (the doctrine of res ipsa loquitur) creates an inference 
of fact. It casts on the opposite party the duty of going for-
ward with evidence or risking that the jury will infer negli, 
gence from the occurrence. It will take the case to the jury 
unless the entire evidence is such. that the presumption can-
not stand against it. It is not enoitgh that the evidence of the 
*defendant woitld, if true, be sufficient to rebut the pre-
12• sumption, because it is for the jury to pass upon the 
cr~dibility of the witnesses and the truth of the testi-
mony. To justify a directed verdict, the evidence must be so 
conclusive that the minds of reasonable men could not differ 
as to the conclusions to be drawn therefrom. (Italics sup-
plied.) 
In Koehler v. Thiensville State Bank, 245 Wis. 281, 14 N. W. 
(2d) 15, it was said: 
''In a great many cases involving the ·existence of defective 
construction or maintenance in machines, for example, it is 
possible to meet the inference of negligence with refutation 
so conclusive as to leave n_ot a saintilla of the inference, and 
in such a case there is no issue for a jury. On the other hand, 
if the Co'umter proof is of a character that need not be treated 
as a verity, the inference persists 0/fl,d a jury .... may still be 
permitted to weigh the inference agains;t the so-called re~ 
butting testimony.'' (Italics supplied.) 
This principle was again recognized in Johnson v. Stevens 
Building Catering Co., 323 Ill. App. 212, 55 N. E. (2d) 550, 
553, where the court said: 
'' Of course such a prinUJ, f acie case· is neither absolute 
nor conclusive but to say that it 'vanishes entirely when any 
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evidence appears to the contrary' is equivalent to holding 
that, regardless of how flimsy the explanation offered by a 
defendant mav be as to· its exercise of due care in connection 
with the instrumentality that caused the injury and regardless 
of the incredibility and improbability of the explanation, such· 
explanation must be accepted as true. If that were the cor-
rect rule a plaintiff could never recover under the principle 
of res ipsa loqititur, if a defendant offered any evidence by 
way of explanation of due care on his part, no matter how· 
incredible and improbable such evidence might be. A prima 
f acie case cannot vanish but must be submitted to the 
13• jury together with the evidence presented by the defend-
ant. It is the province of the jury to determine as a ques-
tion of .fact whether the evidence introduced by a defendant 
in explanation of the occurrence is consistent with due care 
on his part and also determine the credibility and probability 
of such evidence.'' 
In Johnson v. Greenfield, 210 Ark. 985, 198 S. W. (2d) 403, 
407, the rule is thus stated: 
''It is not enough that the evidence offered on behalf of the 
app~llant would, if true, be sufficient to rebut the presumption, 
because it is the province of the jury to pass on the credibility 
of the witnesses and the truthfulness of their testimony.'' 
Attention is also invited to Rudolph v. Elder, 105 Colo. 105, 
95 P. (2d) 827, 832, holding that "the question of whether the 
evidence supplied by the defendant is sufficiently credible ancl 
convincing to destroy the adverse presumption is for the 
jury", and to llf,ichener v. Hiitton, 203 Cal. 604, 265 P. 238, 
where several cases are cited, including that of Volkmar v. 
Manhatt® Ry. Co., 134 N. Y. 418, 31 N~ E. 870, where it was 
held, that the credibility of the.witness giving the explanation 
being involved, the whole question was for the jury, also to 
Spear v. Philadelphia,. W. ~ B. R. Co., 119 Pa. 61, 12 Atl. 824. 
The question on this phase of the case, in view of the prin-
ciples enunciated in the foregoing authorities, is, therefore, 
as follows: Is Mr. Cutchin 's account of the plaintiff's fall 
from the train so inherently probable and credible, and his 
stature as a witness such, that all *reasonable men would , 
14• necessarily give full credence to it, or, stated in another 
way, was the jury in this case, which saw Mr. Cutchin on 
the stand and heard him testify, necessarily actuated bv pas-
sion and prejudice in rejecting his testimony? .. 
· Mr. Cutchin 's testimony was as follows: He had been an 
employee of the Seaboard Air Line Railroad Company for 
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forty-one years, the last twenty-five of which he .had been a 
· passenger conductor. He had known Mr. Usher, the conduc-
tor, for "twenty~five, thirty, maybe thirty-five, years". On 
ihe day of the accident he had taken his daughter .and two 
granddaughters to the Zoo in Washington, D. C. They were 
returning to Richmond on the train here involved, being seated 
in the double seats at the front end of the fourth coach on 
the eastern side. He occupied the seat next to the aisle facing 
forward towards the vestibule ( Tr., p. 121). He saw the plain-
tiff come on the train and saw him on the platform of the 
coach as they left Washington. When the train was in .Alex-
.andria he saw the plaintiff on the platform again (Tr., p. 
122). .At Accotink, according to his story, two soldiers came 
from behind him and went into the vestibule. He heard the 
vestibule door on the eastern side slam open and saw the sol-
diers jump down from the train and go over to the station on 
the eastern side of the tracks, where they laughed and talked 
with two girls, who were at one 4t<of the windows of the 
15* station .. When the engineer blew .his whistle, the two sol-
diers jumped aboard the train, but Mr. Cutchin .did not 
hear them shut the door (Tr., p. 123). Three or four minutes 
.after the train left Accotink he saw the plaintiff again on the 
platform. The plaintiff acted as though he were coming into 
the coach, but, after peering through the glass-in the door for 
.a half minute or a minute, turned and hung on to a grab handle 
on the right side· for a little while. and '' then he looked to the 
ieast and he turned and went that way" (Tr., p. 124). Mr. 
Cutchin heard two things, a bump, apparently the sound of the 
- plaintiff's body striking· the roadbed, and the ballast rock 
:striking up under the coach. After thinking about' the matter 
"a little bit", Mr. Cutchin got up to get himself a drink of 
water, after which l1e looked and saw that the door was open 
and the plaintiff gone (Tr., p. 125). He was able to recaU 
the incident because it was a "little bit out of the ordinary", 
he being satisfied that a man ·had fallen off the train (Tr., 
p. 128). He testified that the first person to whom he men-
tioned .what he had se~n was Mr. Usher, this being several 
months after the accident (Tr., p. 128). He later modified 
this stl:ltement to the effect that he told Mr. Usher what be 
had seen just before they arrived in Richmond. (Tr., pp. 129, 
130). He at first stated positively.that the plaintiff •was 
16* wearing a blue uniform, but later, when questioned by 
defendant's counsel, said that he could not swear whether 
it was blue or white (Tr., p.131). 
. Some interesting comments on this testimony by Mr .. 
Cutchin might be as follows,, omitting its inherent improh- . 
ability~ , · 
. . 
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(a) The plaintiff was not. on the platform at the forward 
end of the four th coach at Alexandria, he being in the third 
coach ahead at that time. 
(b) The alleged matter of the soldiers in Accotink, if, in-
deed, the train stopped there ,at all, would have had to have 
taken place within the period of ''two minutes'' mentioned by 
Mr. Usher. 
(c) No one corroborates the story about the soldiers at 
Accotink. Ha~ the occurrence taken place, it is probab~e that 
some member·s ~of the train crew, or the personnel in the sta-
tion, or anothef passenger, would have seen them too. 
( d) During the several minutes preceding the accident the 
plaintiff was not standing on the forward platform of the 
fourth coach. He was to the rear talking to Chief Grier, nor 
was he holding on to any grab bar. 
• ( e) The plaintiff did not fall from the left-hand door 
17* at the forward e:rrd of the fourth coach. His seat was 
in the third coach ahead of his baggage. He passed 
through only coaches, no Pullmans or parlor cars, on his way 
back to his seat and fell from the ea.stern vestibule door at 
the forward end of the coach next to the one where his seat 
was, necessarily one coach ahead of where Mr. Cutchin· says 
he was riding. 
( f) The plaintiff was dressed in a white uniform, not a 
blue one as Mr. Cutchin first contended. 
(g) The inferenc_es are against Mr. Cutchin's second ver-
sion as to when he first told anyone what he claimed he had 
seen. No member of the train crew knew a passenger had 
fall en from the train, nor did the train inspector at Richmond. 
As late as February 1, 1947, counsel for the defendant ap-
parently did not know even the train involved (Tr., pp. 4-7), 
never did plead the supposed effect of Mr. Cutchin's testi-
mony and on June 18, 194 7, notified counsel for the plain ti ff 
and that the defendant "had found a witness'' who saw the 
accident (Tr., pp. 50, 51) • 
. The unnatural and improbable character of Mr. Cutchin 's 
testimony is thought to be so patent that comment on 
18* this aspect •of it will be limited to the $uggestion that 
on this ground alone the jury could have properly dis-
regarded it. Michie 's Digest, title Witnesses, Vol. 9, pp. 1243, 
et seq., Sec. 117. · . 
In 1Virginia the general rule seems to be that whether evi-
dence is sufficient to overcome a presumption is a question for 
the- jury and the trial court should not substitute his opinion 
for their c.onclusion. A. C.R. Co .. v. Robertson's Ex'r., sitpra; 
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Goodloe v. Smith, 158 Va. 571, 164 S. E. 379; and Yanago v. 
Aetna Ins. Co., 164 Va. 258, 178 S. E. 904. It is not understood 
that in this jurisdiction a trial court has any greater power 
to disapprove a jury's rejection of evidence offered by the 
party against whom the presumption in a res ipsa loquit1.1,r 
case operates than he has in any other ·case involving presump-
tions. , 
By way of illustration, employing a familiar application of 
the principles here involved, supposing a man had b~en con-
victed by a jury of intentionally push~ng Mr. Watts from 
the train, the Commonwealth having made out a prima facie 
case by circumstantial evidence and the accused having intro-
duced the testimony of Mr. Cutchin, would this Honorable 
Court hold that the jury was actuated by passion and preju-
dice in rejecting the explanation Y The proposition is unthink-
able. Yet the presumption of negligence, or p,rima f acie case, 
cre~ted by the application of the doytrine of res ipsa 
19• loquitur. is but an ap.Plication of the law of circumstan-
tial evidence. Michie's Digest, title Negligence, Vol. 7, 
pp. 679, et seq., Sec. 57. 
It is submitted that Mr. Cutchin's testimony cannot be 
characterized as ''·positive and uncontradicted' '. Such being 
the case, the trial court was without power to substitute his 
view on this aspect of the case for that of the jury. 
B. It Was Within the 'Province of the Jury to Render a 
Verdict Based on the Presumption of Negligence Even Though 
They May Have Believed That the Vestibule Door Was Left 
Open by 8 oldiers at Accotink. 
· Of course, if Mr. Cutchin 's entire testimony be taken as 
true, the plaintiff in this case deliberately "looked to the east 
and turned ·•. • * and went that way", apparently like a 
Mohammedan on a pilgrimage to Mecca, but here facing 
almost certain death rather than salvation. Making-the un- \ 
natural assumptit>n, however, that Mr. Cutchin was simply 
mistaken in all of his testimony, ·except in that part where he 
states that the plaintiff left the train through a door left open 
by two soldiers at Accotink, would such fact take the pre-
sumption of negligence out of the case as a matter of law Y 
The defendant's duty, the failure of performance of which 
was relied upon as a basis for liability, was set forth 
·20• •in Instruction No. la, given on behalf' of the plaintiff 
without objection on the part of the defendant, and was, 
in part, as follows (Tr., p. 149): 
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" •••the defendant railway company owed to the plaintiff 
the duty to use the highest degree of practicable care known 
to human prudence and fore sight in closing and keeping cl~sed 
the door· through the door of which the plaintif.( fell * * ,e, • ' ' 
(Italics supplied.) 
It is assumed that there can be no difficulty on this point . 
. Not only did Instruction No. la become the law of the case, 
but counsel for the defendant stated during the trial (Tr., 
p: 79): 
·''When we have vestibule doors and we keep the doors 
closed that is the only duty.'' (Italics supplied.) 
The defendant's evidence was that the· fastenings on the 
vestibule doors of its coaches were such that any. meddling· 
person could open them wit4 the greatest of ease. This train 
was very crowded and carried a goo.d many service men, which 
the defendant would picture as a generally lawless class of 
persons. Some passengers, at least Chief Grier, were riding 
on the platforms. It was the ninth of August, presumably hot. 
There was a station at Accotink on the east across the north-
bound tracks, said to have two girls at the window. · The sol-
diers who are supposed to have crossed over to the station 
and back would have been in clear view of any member 
21 • • of the train crew who ca.red to look in that direction. 
Not all of the crew were engaged on the western side 
of the train. The flagman was presumably at his usual posi-
tion on the track the required distance to the rear of the train 
and the :firemafl: was presumably at the left window of the 
locomotive cab. 
In view of these circumstances, and others that properly 
may have occurred to the jury, it is submitted that they were. 
justified in inferring that by the exercise of that degree of 
care which the defendant owed to the plaintiff with respect 
to seeing that the door was closed when the-train left the sta-
tion and while it was in motion the dangerous condition could 
'have been discovered and the accident averted. 
This is a quite different case from that of Stephens v. Vir-
ginia E. & P. Oo., su,pra. In that case this Honorable Court 
noted (at p. 101 of the official report) that "there was an 
entire absence of anv evidence which tended to show the 
existence of a single circumstance or condition which, if fol-
· lowed by the defendant, would have. disclosed'' the dangerous 
condition causing the injury to. the plaintiff. 
- ! 
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. 
C. The V erd-ict of the Jury Was .Abundantly Supported by 
ihe Evidence. 
In this case the plaintiff proved that the vestibule door. 
through which he fell upon being thrown off balance by 
22ffo •reason of a sudden lurch of the. train· was open. The 
train was then proceeding rapidly between stations and 
the door, a thing for the management of which the defendant 
was responsible and in the normal course of things would not 
.have been open at the time of the accident except by reason of 
some negligence on the part of· the defendant's servants, 
should have been closed. This evidence constituted proof 
·of a ''situation to which the res ipsa loquitur doctrine" ap-
plied (Danville Com. Hospital v. Thompson, supra, at p. 757 
·-0f the official 1~eport), or, as it is sometimes expressed, "the 
nature and quality of the accident" (Michie's Digest, title 
Carriers, Vol. 2, pp. 514, et seq., Sec. 150 ,(2) ). Having thus 
made ~mt a prima fa.cie case ·for the jury it was not incum-
bent upon the plaintiff to adduce any more proof of negli-
gence on the part of the defendant. 
· It is to be observed, it is respectfully submitted, that the 
plaintiff in a case of this kind is only required to produce 
"evidence which shows at least probability that a particular 
.accident could not have occurred without legal wrong by the 
defendant" (Danwille Com. Hospital v. Thompson, supra, at 
p. 760, quoting with approval from George Foltis, Inc., v. ·New 
Y.<>rk, 287 N. Y. 108, 38 N. E. (2d) 444, 153· A. L. R. 1122), 
not to show an accident which to an absolute logical certainty 
could not have occurred .but for negligence on the part of 
the defendant, or '' to ex.elude every possibility that the in-
jury might have been caused through some means for which 
the defend~nt is not responsible" (Danville Com.. •Hos-
23* pital v. Thompson, supra, p. 1'62 of the official repo,·t., 
quoting with approval from United Dentists v. Bryan, 
158 Va. 880, 164 S. E. 554.) This distinction was recognized 
but a few ~onths ago by the Supreme Court of the United 
States in Johnson v. U1iited States, .... U.S ...... , ..... S. Ct.. 
.... , 92 L. Ed. 362, 363, where Mr. Justice Douglas, in de-
livering the opinion of the court, said: 
''No act need be explicable only
1 
in terms of negligence in 
order for the rule of res ipsa loquitur to be invoked. The 
rule deals only with permissible inferences from unexplained 
. events." -
The cause of ... the door being open at the time of the acci-
dent was unexplained, so far as was within the plaintiff's 
knowledge or means of knowledg·e.. Such was the situation 
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when the plaintiff rested his case-in-chief. The defendant,. 
apparently recognizing that a prima f acie case had been made 
out against. it, made no motion to strike the plaintiff's evi ... 
dence. It then devolved upon the defendant to go forward 
with evidence'· explaining that the accident happened without 
fault on its part, or at least that it had performed its full 
duty with respect to the appliance causing the injury. The 
legal sufficiency of the d~fendant's evidence has already been 
discussed with reference to whether or not the witness, 
Cutchin, should have been believed by the jury and to whether 
or not the defendant proved the full performance of its 
24* duty *'even if it be considered that the door through 
which the plaintiff fell was left open by soldiers at Ac-
cotink. 
It is now desired to discuss the sufficiency of the evidence 
in the case as a whole and to cite some of the authorities 
dealing with similar cases; in most of which the duty of the · 
carrier and the province of the jury are both discussed. Be-
fore doing so, ·however, it is. respectfully desired to recall to 
the attention of this Honorable Court the rule that in a case 
of this kind the presumption of negligence continues as a 
thing to be considered by the jury unless the accident is com-
pletely explained. On this point it was said in Da111Ville Com. 
Hospital v. Thompson, S'llrpra, at p. 759 of the official report,. 
quoting with approval from Hines v. Beard, 130 Va. 286, 290, 
107 S. E. 717, " ' • * >t there comes to the aid of the passen-
gers * • * , an inference, deduction or conclusion, sometimes 
called a presumption of fact or simply a presumption, en-
titling the plaintiff to a verdict if there is no other evidence 
in the case, or which is to be weighed .and considered by the 
jury 'With other e,viden,ce in the case, if there be such, in de-
ter'Yl'llining ,whether or not the defenda-nt has been negligent' ". 
(Italics supplied.) 
While the law on this ·point seems to be settl~d in Vir-
. g'inia, it might be of passing interest to note that other 
25.. "'eourts follow the same rule. In Timmons v. Kurn, 231 
Mo. App. 421, 100 S. W. (2d) 952, 956, the court quotes 
from a line of Massachusetts cases as follows, after noting 
that there is no need to resort to presumptions if the real 
cause of the accident clearly appears: 
" 'But if, at the close of the evidence, the cause does not. 
clearly appear, or if there is a dispute ·as to what it was, then 
it is op,en to the plaintiff to argue upon the whole evidence, 
and the jury are justified in relying upon presump~ions, un-
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less they are satisfied that the cause has been shown to be 
inconsistent with it.' '' 
As to the general law, the fullest treatment of this subje~t 
found by us in a text authority is that appearing in Michie, 
Carriers, Vol.. 2, p. 18?5,. and.--.is a~. fqllo;ws: r ·: : ,:. J ~~ ~ , 
. . - . . . - - . ,. .\ .. 
~' '~.e.c .. 242i. V ~stibule Trains.-'Y11ne· a carr~er .is· not ~ound 
to provide vestibuled cars, when 1t does so, 1t must use the 
highest degree of human care consistent with the practical 
operation of the train to keep such cars safe for passengers, 
and it is liable for damages caused by its slightest negligence; 
the same principles applying to sucl1 vehicles as to other 
. means of passenger transportation. Thus, if it negljgently 
permits the appliances to be out of order, or ~areles$l.y ~eaves 
,the doors open so that pa~sengers who rely and have a right 
to rely upon 1the safety of· and· proper management oi the 
tramrare. injured· thereby, the company is liable. Thus it has 
been beld ·to be ·negligent · to leave open an outside vestibule 
door through which a passenger fell at night. Since the chief 
. purpose of a vestibuled-train is to furnish passengers a safe 
means of passage between the ca.rs, it is the duty of train em:.. 
ployees to exercise the highest care to see that the tnapdoo·r 
over the steps of such cars are closed arnd kept closed while 
the train is in motioti. And it is held that passengers may 
presume that vestibuled cars are safe for the purpose 
26* intended, and *for ne,qligence in these particu,lars, re-
sulting in injuries to passengers, the company is liable.'' 
(Italics supplied.) -
·r.otlier clisbussions of. this subjkct wilfb~ -f~und in Elliot on 
Railrbads, 3rd Ed., Vol. 7, p. 59, Sec·. 2043; Hu_tchinson, Law 
of Carriers, 3rd Ed., p. 1044; Shearman and Redfield on· Neg-
ligence, Rev. Ed., Vol. 3, p. 278; 10 Amer. Jur. 195, Sec. 1302; 
13 C. J. S. 1398, et .seq. 
In Carter v. Kurn, 127 F. (2d) 415, 418, the Court said: 
'' The railway company as a common carrier was required 
to exercise the utmost care to protect its passengers fro~ 
the possibility of an accident arising. from the conpitian 'of i\~ ve .. $t~~ul7 traps and doors~ and to see to .it th~t ·UJ:eyjp/r.e 
not) only ·al&sed -when· the train lef:t the station,. by£ tlu!,t. ;they 
were ke·pt closed while the tra,itb. ivas in 11iotibn. . Tnis being 
the duty of the company, the passenger was warranted in as-
suming that these traps and doors were closed and that the 
vestibule was a safe passage from car to car." (Italics sup-
plied.) 
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In Wagoner v. -lVabash Ry. Co. (Mo.), 94 S. W. 293, the 
Court said: 
. "It is the opinion of the court that the railroad company 
is. not only answerable for the negligent acts of its servants 
in opening the vestibule doors and permitting the same to re-
main after having been opened by them, but it is responsible 
as well for its failure to exercise a high degree of· care, to · 
the end that the same are closed and the vestibule reasonably 
safe for use, even though they are opened by others than the 
defendant's servants. 11 
27• •unquestionably the most cited case on this subject 
is that of Bronson v. Oakes, 76 Fed. 734, 7 40. There, in 
its opinion, the Court commented as follows : 
'' The purpose of the vestibuled cars is to add to the com-
fort, convenience, and safety of passengers·, more· particularly 
while passing· from one car to another. The presence of such 
an appliance on a train is a proclamation by the company _to 
the passenger that it has provided him a safe means of pass-
ing .. from one car to another, and an invitation for him to use 
it as his convenience or necessity may require. Whether, 
having provided vestibuled cars for their passenger trains·, 
it was negligence in the defendants to leave the vestibule con-
nection between two cars without light, and the outside door 
of the vestibule open without a guard rail or other protec-
tion while the train was running rapidly on a dark night, is 
a question of fact for the jury to determine. And if~ upon 
the facts set out in the complaint, they should find that it was 
negligence, no court could disturb their finding. rr 
·Other cases thought to be very much in point are as fol-
lews·: Mitvneapolis, etic., Ry. v.-Catvin, 54 F~ (2d) 202; Oal-
l(J/U)a'!} v. Hart, 146 F. (2d) 103; Rivers v. Penn. Ry. (N. J.), 
83 A. 883; Robinson v. Chicago&; A. R. Co. (Mich), 97 N. W. 
689; St'. Louis, etc., Ry. v. Oliver (Ark.), 123 S. W. 662; Louis-
ville <t Nashville R.R. Co. v. Hutcherson, B Tenn. App. 235 ;· 
Chicago, etc., Ry. v. Di'zney (Okla.), 160 P. 880; Holle v. 
Delaware, etc., Ry~ (N. J.), 5 A. (2d) 874; Johnsfon .v. St:. 
Louis, etc., Ry. (Mo.), 130 S. W. 413; Kearney v. Orego-n R. 
&; Nov. Co. (Ore.)-, 115 P. 593; Crandall v. Minnewp-olis, e-fo.,. 
Ry. (Minn.), 105 N. W. 185. 
. In this case the plaintiff gave a plausible account 
28~ •of the accident. It was nearly dark, but the lights in 
the train had not yet been turned on. He was-fo a some-· 
what awkward position as he passed through the door lead-
ing into the vestibule from which he f ~11. The tra~n was· pr<»-· 
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ceeding rapidly and had just-entered upon a curve to the 
west and the fall, of course, was out through the open. vesti-
bule door on the east side of the train. The defendant's evi .. 
dence on · the other hand is unnatural and to some extent 
self-contradictory. Its unnatural and improbable character • 
has already been commented upon at length. .An additional 
illustration of its self-contradiction is the fact that the con.:. 
ductor says that the door was closed on arriving in Quantico; 
whereas Mr. Cutchin testified that it was open only a few 
minutes before. But the important aspect of the defendant's 
evidence, it is _thought, is that it fails to show either an ex .. 
~ulpatory explanation of the accident by evidence of such 
character that a jury would not be entitled to disregard it 
·or to show performance of the duty which it owed to the 
plaintiff with respect to the vestibule door. 
As already mentioned, all ·of the members of the train crew 
testified and all of them disclaimed any knowledge that the 
vestibule door through which the plaintiff fell was open, ·ex-
plaining that their duties required their· presence else-
29* where or :µot accounthig· for tbeir activities •at all. Not 
a single member of the train crew testified that he had, 
or had performed, any duty with respect to the inspection · 
of vestibule doors after the train left Washington, D. C., ex-
cept for the evidence of the conductor to the effect that the 
doors opposite the ones open for passengers in Alexijndria 
and Accotink were closed when the train departed from those 
stations, but, as bas also been already noted, the plaintiff's 
fall apparently did not occur .at any of these two alleged 
places. 
The defendant's duty to the plaintiff in this case, to re .. 
peat, was to exercise the highest degree of· practicable care, 
to· see that the vestibule doors were closed when the train 
departed from each station at which it had stopped, and that 
they remained closed while the train was in motion. The 
court below apparently attached considerable weight to the 
fact that tlie degree of care being a ''practicable'' one, the 
plaintiff had not shown an opportunity to discover the dan-
gerous condition causing the accident. This view, however, 
it is submitted, did not take into consideration the presump-
tion of negligence in the case, particularly as supported by 
the defendant's evidence to the effect that its servants exer-
cised no care at all. It was no lega;I excuse for the defe~d-
ant 's servants to testify in effect that they we .. re so busy ~else-
where that they could not be bothered with ascertammg 
ao• whether or not any *of the vestibule doors in the train 
were open. 
It was sug·gested below, and it is assumed that it will be 
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submitted to this Honorable Court, that the doctrine of res. 
ipsa loquitur has been largely abolished in Virginia. It is 
submitted that this position cannot be maintained by a care-
ful examination of all the cases on the subject. It is true 
· that we. ha\?'e · departed from the rule that the presumption 
of negligence stays in the case· so as to support_ a verdict 
quite irrespective of the sufficiency of the evidence intro-
duced by the defendant, but it is not believed that a single 
case Qf this type decided by this Honorable Court can be 
cited wherein it has been held that the plaintiff could not re-
cover as a matter of la.w unless, in accordance with the usual 
, rule, the facts were such that all reasonable men would be 
compelled to agTee that the defendant had shown that the 
accident occurred without fault on his part or that he had· 
performed his full duty to the plaintiff with respect to the 
agency which caused the injury. 
The tendency in the courts g·enerally is not to further limit 
the application of the doctrine of ·res ipsa loquit-itr. Jn, the 
very recent case of Chicago d? M. W. Ry. Oo. v!f Greem, 164 
..... F;· ('2d) 55; -60,-Circuit ·Judge Johnsen, speaking for the 
31 • Circuit Court of Appeals of the Eighth Circuit, •said: 
" e: "" * And traditionally, even more plenary than in cases 
requiring proof of specific negligence is the scope of infer-
ence which has been recog"Uized as being open to a jury in 
situations of res i,p$a loquititr. · 
''Thus, it was said in the somewhat early case of Gleeson 
v. Virginia Midlatnd Railroad Co., 140 U. S. 435, 444, 11 S. 
Ct. 859, 862, 35 L. Ed. 458 : 'When ( the plaintiff) proves the 
occurrence- of the accident, the d~fendant must answer that 
case from all the· circumstances of exculpation, whether dis-
closed-by the one party or the other. * * * And it is for the 
jury to say, in the lig·ht of all the testimony, and under the 
instructions of the court, whether the relation of cause and 
effect did exist, as claimed by the defense, between the ac-
cident and the alleged exonerating circumstances.' 
''Only where the defendant's evidence of explanation and 
exculpation is so legally absolute that no possible hypothesis 
of proximate negligence can reasonably survive it on the 
facts and circumstances of the accident is a court entitled 
to direct a verdict in a res ipsa loqitifor case.'' 
The plaintiff submits that his case should be governed by 
the•case of Nlwphy's Hotel v. Cuddy's .A.dmr., 124 Va. 207, 
7 S. E. 'l94. In that case the defendant produced as a wit-
ness the operator of the elevator, the operation of which 
caused the plaintiff's death. The testimony of this witness 
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was such that, if believed, the presumption of negligence 
would have been completely rebutted. This Honorable Court 
held, however, -that his witness's testimony was not of suoJ! 
character that the jury was compelled to believe. it,. and 
32'"' affirmed a finding in favor of ~the plaintiff. This case, 
upon careful rese_aroh, does not appear to have been 
o~erruled expressly or in principle. 
CONCLUSION. 
· For the foregoing reasons your petitioner, hereinbefore re-
ferred to as the plaintiff, contends and respectfully submits 
that the Law and Equity Court of the City of Richmond, 
Part Il, erred in setting aside the verdict of the jury in favor 
of your petitioner and in entering final judgment in favor of . 
the respondent to this Petition. Wherefore your petiti~ner 
earnestly submits that the said judgment of the Trial Court 
named should be reviewed and reversed, the verdict of the 
jury reinstated, and final judgment entered in this Honor-
able Court in favor of your petitioner, and respectfully prays 
that he may he awarded a writ of error to said judgment. 
Your petitioner desires to rely upon this Petition as his 
opening brief and will file the same in the Clerk's Office_ of' -
the Supreme Court of Appeals of Virginia at Richmond, Vir-
ginia, and requests that his counsel may be permitted to state 
orally the reasons for reviewing and reversing the decision 
and action of the lower court hereinbefore complained ·of. 
Your petitioner avers that on the 22nd day of *March, 
33" 1948, a copy of .this Petition was mailed to Wirt P. 
Marks, Jr., Esq., of counsel for the respondent to this 
Petition, at his office in the Electric Building, Richmond, Vir-
ginia. 
Respectfully submitted, 
JOSEPH L. WATTS, Petitioner, 
By Counsel. 
JOHN G. MAY, JR., _ 
:ROBERT LEWIS YOUNG, 
Mutual Building, 
Richmond, Virginia. 
ROBERT OHNEMUS, 
342 Madison A venue, 
New York 17, N. Y., 
Counsel for Petitioner. I I 
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I, Rob_ert Lewis Young, an attorney practicing in the Su-
preme Court of Appeals of Virginia, do certify that in my 
opinion there is error in the judgment complained of in the· 
foregoing Petition and that the said judgment should be re-
viewed and · reversed. 
ROBERT LEWIS YOUNG, · · 
Mutual Building, 
Richmond, Virginia. 
Received March 22, 1948.· 
M. B. WATTS, Clerk. 
April 27, 1948. Writ of error awarded by the Court. Bond 
$300. 
:M. B. W. 
RECORD 
"VIRGINIA: 
Pleas befo:re the Honorable Haskins Hobson, Judge of 
the Law and Eqnity Court of the City of Richmond, Part 
Two, held for the said city at the courtroom thereof in the 
.· City Hall on the 9th day of February, 1948. 
Be it remembered that heretofore, to-wit: In the Clerk's 
.Office of the Law and Equity Court of the City of Richmond, 
Part Two, the 9th day of January, 1947: Came Joseph L. 
Watts, by counsel, and filed a Notice of Motion for Judgment 
against Richmond, Fredericksburg and Potomac Railroad 
Company, a Virginia corporation, which Notice of Motion for 
Jud~ment is in the words and figures following, to-wit: 
''Virginia: 
In the Law and Equity Court of the City of Richmond, Part.II. 
Joseph L. Watts, Plaintiff,. 
v. 
RiQhmond, Fredericksburg and Potomac Railroad Companv, a 
Virgi~ia corporation, Def ~ndant. · . • 
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NOTICE OF MOTION FOR JUDGMENT. 
To Richmond, Fredericksburg and Potomac Railroad Com-
pany, Richmond, :Virginia, a corporation chartered and 
doing business under the laws of the State of Virginia:· 
Take notice that I shall on the 1st day of February, 1947, 
at 10:00 A. M., or as soon thereafter as I shall be heard, in 
the Law and Equity Court of the City of Richmond, Part !I, 
make motion for a judgment against you in the sum of Thirty-
Five Thousand ($35,000.00) Dollars, which amount is d~e me 
from you as damages for certain personal injuries sustained 
by me and caused by you in the following man-
page 2} ner: 
That heretofore, to-wit, on the 9th day of August, 1946, I 
was a paid passenger for hire upon one of your trains, which 
you owned, operated or controlled as a cqmmon carrier; that I 
was JJroceeding over your line from Washington, n.· 0. to 
Quantico, Virginia; that as I was passing between two of your 
-coaches, upon my affairs, I was thrown through an open door 
:and from your said train, at about seven miles north of Quan-
tico and in Prince William County, Virginia; that this oc-
-currence was the sole proximate result of your negligenc.e in 
failing to exercise the highest degree of practical care known 
to human foresight and ingenuity, and in the following par-
ticulars: 
(1) In operating your train in such a manner as to permit 
the violent, sudden and unusual lurching of the coaches.. · · 
(2.) In not closing and securely closing the door when the 
train was in motion and keeping it securely closed at s1:1ch 
time. . 
As a proximate result of your negligence as above set out, 
I was: severely and permanently injured; that I have expended 
large· sums of money and will continue to·. expend such sums in 
an effort to cure my said injuries; that I have been prevented 
from pursuing my usual occupation for some time and will. be 
so prevented for an indefinite time in the future; that my earn-
ing capacity has been greatly reduced and that I have and 
will be caused to undergo intense physical pain and mental 
anguish .. 
Wherefore, I have been damaged to the extent of Thirty-
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five Thousand ($35,000.00) dollars, for which amount I will 
ask judgment as above set out. · 
page 3-~ 
J"OSEPHL. WATTS~ 
By JOHN G. MAY, JR., 
Counsel. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, Pa1·t Two, held the 1st day of Feb- r 
ruary,,1947. 
Joseph L. Watts, plaintiff, 
against · 
Richmond, Fredericksburg and Potomac Railrood Company, a 
. Virginia corporation, defendant~ t 
MOTION. 
This day came the plaintiff and defendant, by counsel, and 
on motion of the plaintiff, by his attorney, it is ordered that 
this case be docketed. 
The defendant then by leave of Court· filed herein its plea 
of "not guilty" and put itself ~pon the Country and the plain-
tiff likewise. 
Virginia: 
In the Law ani{ Equity Court of the City of Richmond, Part IL 
Joseph L. Watts, Plaintiff, 
v. 
Richmond, Fredericksb~rg and Potomac Railroad Company, 
a Virginia corporation, Defendant. . 
PLEA OF NOT GUILTY. 
The said defendant, by its attorney, comes and says that 
it is not g:uilty of the premises in this action laid to 
page 4 r its charge, in manner and form as. the plaintiff hath 
complained. And of this the said defendant puts it-
self upon the country. . 
WffiT P. MARKS, JR., p. d . 
.And at another day, to-wit: At a Law and Equity Court of 
the City of Richmond, Part Two, held the 3rd day of February, 
1947. ' 
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Virginia: 
in the Law and Equity Court of the City o.f Richmond, Part Il. 
Joseph L. Watts, Plaintiff, 
v. 
Richm.ond; Fredericksburg and Potomac Railroad CompanT·, 
a Virginia corporation, Defendant .. 
INTERROGATORIES. 
. Pursuant to Section 6236 of the Code of Virginia, defendant 
hereby calls upon the plaintiff to answer the following inter-
rogatories: . 
_ i. State when and ~here you purchased the railroad· ticket 
for your alleged trip from New York, New York, to Quantico, 
Yh;ginia, on August 9, 1946. 
2. State wheth_er sa.id ticket .was paid for in cash or was 
j~sueµ to you on Government transportation reque_st or order. 
If the latter, .give the number and date of the Gov~rnment 
transportation request or order; if you know it, and if you do 
not know it, state by what Governmental ~epartment 
page 5 ~ ·or branch of the service the transportation request 
or order was issued and whether it was issued 
specifically in your name. . . 
3. State upon wpat railroad you traveled on said t~ip and 
ticket from New York, New York, to Washington, D. C. _ 
4 .. If you know the number of the train upon which you left 
New York, New Y o;rk, on August 9, 1946, _give the train num-
ber and the time it was due to leave New York, New York, · 
and if you do not know the train number give the. time it was 
due to leave New York, New York. If the train did not leave 
New York, New York, at the time of its schedule departure, 
then state as accurately as you can the actual time of de-
part'-'re. . . . _ _ _ 
5. State the time the train which you rode from _New York, 
New York to Washington, D. C., arrived at the Union Station 
in Washington, D. C., on August 9, 1946. 
6. State the length of time. which elapsecl between your 
arrival at the Union Station,. Washington, D. C., and your 
departure therefrom for Quantfoo, Virginia. . 
7. State what you did and how you occupied yourself be-
t~een the time of your arrival at and departure from. the 
Union Station, Washington, D. C. . 
8. State whether your railroad ticket was a through tic~et 
from Washington, D. C., to Quantico, ;virginia, or whether 
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you purchased a separate ticket for the trip from Washington, 
D. C., to Quantico, Virginia, on August 9, 1946. If the latter, 
state when and where the ticket was purchased for your trip 
on that date from Washington, D. C. to Quantico, Virginia. 
9. State the number and name of the train which 
page 6 r you boarded in Washington, D. C. for your trip to 
Quantico, Virginia, on August 9, 1946, and its 
scheduled.time of departure from Washington, D. C. If you 
do not know the number of the train, state its name and also 
its scheduled time of departure. Also state as accurately 
as you can the actual time ·the train which you boarded l~ft 
Washington, D. C. for Quantico, Virginia, on August 9, 1946;" 
10. State whether you were riding in a day coach or a Pull-
man during your trip from Washington, D. C. to Quantico, 
Virginia, on said date. If you rode in a Pullman, state the 
name or number of the Pullman car in which you rode and 
file the original or a copy of your Pullman ticket if you have 
it. If you rode in a day coach, state the number of the coach, 
an<l if you do not know the number, state as. accurately as you 
can the character of the coach and its location in the train. 
11. State for what purpose you were on the platform of the 
coach from which you claim to have fallen. 
12. State how long you had been on the platform of the 
coach from which you claim to ha.ve fall en prior· to the time of 
. your alleged fall and what you had done and were doing on the 
platform .immediately prior to and at the time of your alleged 
fall. Als'o, state in which direction you were facing at the 
time of your alleged fall. 
13. State whether any one was with you immediately prior 
to or at the time of your alleged fall and, if so, give his or 
her name and address, and state what he or she was doing 
on the platfor~ with you. 
· 14. State whether any person, whether in or out 
page 7 r of the service, accompanied you on any part of your 
trip from New York, New York, to Quantico, Vir-
ginia, and, if so, what part, and give the name and address 
of each such person. 
15. State whether there were any other persons on the plat-
form immediately before or at the time you claim to have 
fallen, although not with you or known to you. Also state 
what they were. doing as far as you know .. 
16. State by what doctors you have been attended for your 
alleged injuries and their addresses and 'whether you are will-
ing that they furD:ish the defendant full information respect-
ing your alleged injuries. 
17. State whether you opened the door through which you 
claim to have fallen from the coach platform to the ground. 
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18. If you -state yon did not open the. door, then state 
whether anyone on the platform at the time opened it to your 
· knowledge, and if so, give his or her'name and address. 
19. If you state you did not open it and that.no one else on 
the platform opened it to your lmowledge, then state whether 
you kno,v who opened it and when it was opened, and if you 
know who opened it, give his or her name and address. 
Defendant prays that summons be issued against the plain-
tiff to answer the foregoing interrogatories as provided by 
Section 6236 of the. Coc1e of Virginia and that service be made 
upon John G. May, Jr., Esquire, the plaintiff's attorney of 
record, as provided by said section, the said· plaintiff being a 
non-resident of Virginia. 
RICHMOND, FREDERICKSBURG AND 
POTOMAC RAILROAD COMPANY., 
.By "WIRT P. MARKS, JR., 
Its Counsel 
Ricbmond, Virginia 
Febrnaryl, 1947. 
page 8 r And at another day, to-wlt: At a Law and Equity 
Court of the City of Richmond, Part Two, held the 
26th day of February, 1947. 
Virginia: 
In the Law and Equity Court of the City of Richmond, Part II, 
Joseph L. Watts, Plaintiff, 
~ . 
Richmond, Frederick~burg and Potomac Railroad Copipany, 
.a ,Virginia corporation, Defendant. 
ANSWER TO INTERROGATORIES. 
For answer to so many of the interrogatories propounded 
herein as the court has ruled should be answered, the plain;. 
tiff, Joseph L. Watts, answers and says: · 
1. I did not personally purchase the ticket as this was done 
by the one in charge of the trip. However, it was ~ecm;ed 
from the Baltimore and Ohio Depot at Washington and Jobn .. 
son Streets, Brooklyn, on August 9, 1946. · 
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2. The ti~ket was issued on government request number 
N8;1801321, dated 8/9/46. - · . 
3. The trip was made from Jersey City · to Washington, 
D. (l, by way of the Baltimore and Ohio Railroad. The trip 
was made ·from Brooklyn to Jersey City by way of motor 
vehicle thought to have been owned also by the Baltimore 
and Ohio Railroad. 
S. rhe tickeifwas a through ticket to Quantico, Virginia. 
9. It is not kngwn whether the train boarded in Washington 
. had a name or number. Its scheduled time of de-
page 9 ~ parture was 6 :40 P. M. It is thought that the train 
left Washi11oo-ton approximately on schedule. 
10. I was riding in a day coach. I _do not know the num-
ber of the coach or recall any distinguishing features about 
its character nor do I know its location in the train. 
11. I had gone some distance to the rear of the train from 
where I was sitting to get some cigarettes from my equip-
ment which had bee:q. left there and was passing through the 
coaches on the way back at the time I was thrown there-
~~ . 
12. I was not on the platform of the coach from which I 
fell any longer than it took to attempt to pass between the 
coaches. I was passing between. two of . the coaches when I 
was· thrown through the door of .one of them .. In passing 
through the coaches, I was facing in a southerly direction. 
13. No one was with me at the time I was thrown through 
the open door or immediately prior thereto . 
. 15. No other persons were on the platform immediately be-
fore or ~t the time I was thrown through the open door. 
17. I did not open the door through which I was thrown. 
· 18. No one on the platform opened the door at the time I 
was thrown through it. 
19. I do not know who opened the door, if any person did 
open it, or how it became opened or when it became opened. 
I did not know it was open at all until I was thrown through it. 
State of Virginia, 
City of Richmond, to-wit: 
T~s day personally appeared before me, Robert Lewis 
Young, a Commissioner in Chancery for the Cir-
page 10} cu.it Court of the City of Richmond, Joseph L . 
. Watts, who, after first being duly sworn, deposes 
and says that the answers .given to the foregoing interroga-
tories are true to the best of his knowleged, information and 
belief. 
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Given .under my hand this 21st day of February, 1947. 
ROBERT LEWIS YOUNG, 
Commissioner in Chancery for the Circuit 
Court· of the City of Richmond. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, Part Two, held the 27th day of 
March, 1947. 
This ·day came again the defendant, by counsel, and by leav~ 
· of Court filed herein its grounds of defense of this action. 
Virginia: 
In the Law and Equity Court of the C\tY of Richmond, Part II. 
Joseph L. Watts, Plaintiff, 
v. 
Richmond, Fredericksburg and Potomac Railroad Company., 
a Virginia corporation, Defendant. 
GROUNDS OF DEFENSE. 
Richmond, Fredericksburg and Potomac Railroad Company, 
the defendant to the above-styled actton, states its grounds 
of defense as follows : 
1. That the occurrence described in the notice of motion 
for judgment for which damages are sought in this action did 
not proximately result fro~ any negligence on the part 9f 
this defendant. 
page 11 ~ 2. That this defendant exercised the highest de-
gree of care required by law to transport the plain-
tiff safely to his destination at Quantico, Virginia. 
3. That if the coach door was open and the plaintiff fell 
from the train through the opening, the door was not opened 
by an officer or employee of the defendant but was.opened by 
someone else. on the train without defendant's knowledge or 
consent, that defendant neither had knowledge that it was 
open ·or reasonable opportunity to determine it before th~. fall 
complained of hr. the plaintiff. 
4. That defendant's servants and employees saw that the 
coach door was properly closed and had no knowledge that it 
had been opened or that it was open at the time plaintiff claims 
to have fallen through the alleged open space. 
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5. That the train was not operated in a manner to permit 
violent, sudden and unusual lurching of the coaches as charged 
in the notice of motion. 
6. That the defendant did not fail to close the door securely 
and to keep it securely closed as charged in the notice of 
motion. 
7. That in attempting to pass through the vestibule of the 
coaches the plaintiff failed to exercise proper and reasonable 
care for his own safety as a proximate result of which· he 
fell from the platform through the door opening. Leave to · 
file. additional grounds of defense is hereby reserved and re-
quested as soon as defendant can complete its further inves-
tigation of the facts in the light of the recent answers to the 
interrogatories. 
page ~2} - WIRT P .. MARKS, JR., 
Counsel for Defendant. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, Part Two, held the 29th day of 
March, 1947. 
· The defendant- by counsel having moved the Court to re-
quire of plaintiff, Joseph L. Watts, a non-reside~t of the State 
of Virginia, security, pursuant to Section 3519 of the Code 
of Virginia, and said defendant by counsel hatjng requested 
leave to make a cash deposit with the Clerk for payment of 
costs as provided in said section in lieu of bond with security, 
and defendant by counsel having indicated in open court that 
defendant does not object to said request, it is ordered that the 
plaintitl shall forthwith deposit with the Clerk of this. Court 
the sum of $100 in cash to be held by the Clerk of this Court, 
subject to the further orders of the Court in this action, for 
the payment of costs and da:~:nages which may be awarded 
herein to the defendant and of the fees due or to become due 
in this · action to the officers of the Court as provided· by the 
aforesaid section. · · 
And at another day, to-wit: At a Law and Equity Court of 
the City of Richmond, Part Two, held the 13th day of .June, 
1947. 
This day came again the defendant, by counsel, and by leave 
of Court .filed herein its additional grounds of de-
p~ge 13 } fense to the plaintiff's notice of motion in this 
action. · 
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Virginia: 
In the Law and Equity Court of the City of Richmond, Part IL 
Joseph L. Watts, Plaintiff, 
'lJ. I 
Richmond, Fredericksburg and Potomac Railroad Company, 
a Virginia Corporation, Defendant. · · 
ADDITIONAL GROUNDS OF DEFENSE. 
Richmond, Fredericksburg and Potomac Railroad Compauy, 
the defendant in the above-styled action, states and files its 
additional grounds of defense to the aforesaid action as fol-
lows: 
{a) That in attempting to pass through the vestibule of the 
coaches the plaintiff either failed or was incapable of exer-
dsing·proper care and to take proper steps for his own safety, 
especially in view of bis inebriated cQndition at the time. 
(b) That the plaintiff's negligence was the sole proximate 
• cause of his fall from the train and his resulting injuries. 
( c) That the plaintiff's inebriated condition was the sole 
proximate cause of his fall from the train and· resulting in-
juries. ' · ·· 
( d) That even if the defendant was guilty of any negligence, 
which it denies, the plaintiff was guilty of contributory negli-
gence which bars any recovery in this action.· · 
( e) That even if the defendant was guilty of any . 
page 14 } negligence, which it denies, the plaintiff 'a in-
ebriated condition for which he himself was respon- ' 
sible, was a concurrent and contributing cause to his fall and 
resulting injuries and bars any recovery. · 
Leave· to :file additional grounds of defense is hereby re-
served· and requested as soon as defendant can complete the 
investigation and development Qf the detailed facts. 
WIRT P. MARKS, JR., 
_Counsel for ~ef endant. 
And at another day, to-wit: At a Law and Equity. Cour"t of 
the· City of Richmond, Part Two~ held the 26th day of J un<A, 
~~- . 
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This day came the plaintiff and defendant, by counsel, antt 
thereupon came a jury, to-wit: P. K. Rector, T. E. Coleman, 
Melvin K. Cooker, S. S. Shelburne, John E. Browning,. R. C .. 
Connell, and Edward N'. Bryant who were sworn well and truly 
to try the issue joined in this case and having heard the evi-
dence-were adjourned until tomorrow morning at ten o'clock. 
And at another day,. to-wit: At a. Law and Equity Court 
of the City of Richmond, Part Two, held the 27th day of June, 
1947. 
This day c~me again the plaintiff and defendant, by counsel, 
and the jury sworn in this case appeared in Court 
page 15 ~ in accordance with their adjournment on yesterday 
and having heard the arguments of counsel were 
sent out of Court to consult of a verdict and after some time 
returned into Court with a verdict in the words and :figures 
following, to-wit : ''We, the jury on the issue joined find.for 
the plaintiff and assess the damages at $12,500.00. '' 
Thereupon the defendant moved the Court to set aside the 
verdict of the jury and enter final judgment for the defendant, 
and if the Courl be of opinion that final judgment not be en-
tered, then set aside the verdict and award the defendant a 
new trial on the following grounds : 
1. That the Court erred in overruling defendant's ·motion 
made at the conclusion of all the evidence to strike the evi-
dence; 
2. That the Court erred in submitting to the jury the issue 
of negligence on the part of the defendant. 
3. For misdirection of the jury in the instructions of the 
Court on the grounds of error in the instructions as stated at · 
the time the instructions were under consideration. 
4. That the Court erred in admitting evidence respecting 
the fair value or cost of medical and surgical services which 
the plaintiff's injuries required and which he received through 
the Government without expense or liability to him. 
5. That the Court erred in admitting evidence respecting 
the fair value of hospitalization and nursing services which 
the plaintiff received from the Government without expense 
or liability to him. 
6. That the Court erred in telling the jury that 
page 16 ~ they could consider loss of salary or compensation 
on the ground that the evidence showed that no loss 
lad been sustained. 
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7. That the verdict is contl'ary to the law and the evidence . 
. 8. That the damages assessed by the jury are excessive . 
.All of which motions the Court doth continue for argument 
.to be heard thereon. . 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, Part Twd, held the 11th day of De-
cember, 1947. 
This day came again the plaintiff and defendant, by counsel, 
and the Court having heard argument of counsel upon and 
having maturely considered the motion of the defendant to· 
set aside the verdict and being of opinion that the verdict 
is contrary to the law and the evidence, doth sustain said . 
motion and doth order that said verdict be, and it hereby is, 
set aside. 
And the evidence before the Court being sufficient to estab.'. 
lish the facts of the case and to enable the Court to decide 
the case upon its merits and to render a proper judgment upon 
the issues presented, it is considered and ordered by the Court 
that the plaintiff take nothing· by his bill, but that the defend-. 
· ant g·o ther_eof without day and recover against the plaintiff 
its costs by it about its defense in this behalf expended. 
To which actions of the Court in setting aside the 
page 17 ~ said verdict and in entering judgment for the de-
fendant, the plaintiff, by his counsel, excepted. 
Memorandum:· Upon the trial of this case the plaintiff, 
· Joseph L. Watts, by ~is attorneys, excepted to sundry rulings 
of this Court given against him and on his motion leave is 
hereby granted him to file bills or certificates of exception or a 
properly authenticated or-certified copy or report of testimony 
and other incidents of the trial herein at any time within 
sixty days from this date as prescribed by law. 
And now at said day, to-wit: At a Law and Equity Court 
of the City of Richmond, Part Two, held the 9th day of Feb-
ruary, 1948. 
This day the Judge of this Court delivered to the -Clerk 
therepf a transcript of the testimony and other incidents of 
the trial of the above entitled case, duly authenticated, which 
-is now filed an¢[ made a part of the record herein. 
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page , 18 ~ Virginia : 
In the Law & Equity Court of the City of ichmond, Part II. 
Joseph L. Watts 
, v. 
Richmond, Fredericksburg & Potomac Ra tioad Company. 
· Transcript ot the testimony and inciden in the trial of the 
above styled case before the Hon. Haskin Hobson, Judge of 
said court, and a jury on June 26 and 27, 947, in the Law & 
Equity Court of the City of Richmond, art II, Richmond, 
Virginia. 
Appearances: Messrs. Jno. G. May, J1 and Robert Louis 
Young, counsel for plaintiff; Mr. Wirt J • Marks and Miss 
Nan Ross McConnell, counsel for defend: t. 
Reported by A. C. Williams. 
page 19 ~. DR. JAMES T. TUCKE ., 
. a witness called on behalf of the laintiff, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATIC 
By Mr. May: A 
Q. Will you please state your full n~m, T 
A. James T. ·Tricker. 
.. J 
:: ·Q. What is your profession? 
A. Physician. 
Q. And have you specialized in any de 
cinef 
A. Bone and joint surgery, which is ·kl 
surgery. · 
Q. How long have you been engaged h 
orthopedic surgery Y 
A. Twenty years. 
Q. I don't believe you were .the attend. 
Watts, the- gentleman behind me, were yo 
A. No. 
Q .. Did you make an examination of Mr: 
request of Mr. Marks and Isom~ time ag 
A. Yes, sir, February 21, 1947. 
artment of medi-
wn as orthopedic 
bone and joint or 
atts at the joint 
' 
' ; 
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Q. What history ·did you receive from him as to how his 
injuries wer,e received! 
Mr. MarkE!:: I object to the history of how the injuries were 
received. The Doetor is purely a medical witness. 
page 20 } The Court: I think he can testify what he found 
his condition to have been. The history would be 
hearsay. 
By Mr. May-: 
Q. When did you understand that the man had been in-
jur~iU 
A. August ·9, 1946. . . 
Q. And what examinations did you make or cause to be 
m~de in order to examine- I · 
The Court: Did I understand the Doctor to say he made 
the examination in February of 1946? 
The Witness: 1947. 
By Mr. May: 
· Q. What examinations did you make or cause to be made· 
by anyone else·in order to determine his condition T 
A. I examined the areas he said were hurt at the time and 
-examined some x-rays that were sent with him from Quantico 
and had additional x-rays taken of him. 
,Q. Who made the x-rays that you had made of him here! 
A. Dr. J. L. Tabb. . 
· ·Q. And Dr. Tabb is a specialist in that kind of work! 
A. Yes. 
Q .. What injuries did you find and describe their nature 
· to us, particularly with reference to their being 
page 21 } temporary or perm.anent and, if permanent, the ex-
tent thereof. 
The Witness: May I have the patient around heref I think 
I can demonstrate to the Jury better. 
Mr. May: Yes, sir. 
Note: The plaintiff stood before the Jury .. 
A. He said that scar-he had a laceration in tlie hair line 
of his forehead and that was -the scar as a result of it. He 
fractured the distal end-he had a break in the distal end 
of the distal phalanges of the -second, third and fourth :fingers. 
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He also at the. sitme time pulled off the extensor tendon of 
the leader that.pulls those fingers up and he can't close those .. 
That is as far as he can close him (exhibiting plaintiff's 
hand.) He broke them here and also pulled off-he broke 
the proximal phalange of the little finger.. That is the· one 
nearest the hand. 
By Mr. Marks: 
Q. Of the same handf 
A. Yes. That has joined together with an ankylation 
where the two bones come together in such a manner that he 
cannot c~ose his :fingers tightly; he can't make a complete 
fist of the little finger. So that with those tendons that were 
pulled apart or pulled off at the time he said he had his acci-
dent that is a p~rmanent tl1ing. Neither will that finger, I 
believe by any means, even by surgery be any better than it is 
- right. now and I estimated his hand at approxi-
page 22 ~ mately 20 per cent p~rmanent disability. 
By Mr .. May: . 
Q .. Would it be a fair question to ask if you could indicate 
the pe_rmanent disability in ·the finger aside from the band~ 
A .. I don't think I can.. I think these joints here to the 
little finger ar~ so cootdinated. that I think you I1ad better 
place it a:11 ih the hand and not in the finger. 
Q. Does he have any grasping power·of any moment in that 
hand? 
A. Oh, yes, he has practically normal grasp of a large ar-
ticle, but can't pick up_ ~ small object. He c~ pick up a 
fair size handle artd hold it very iv ell, but a wire or small 
object hi~ power to grasp is gone. 
Q. Is that gl'ip pei'manently losU · · 
A. After so long a time=--Angust 9, 1946, to elate-he has 
some improvetneht.. 
Q .. Do you expect there to be any further improvement? 
A. :N" o., I think he has reached the end product right now. 
Q~ Does that complete the hand and wrist or were there 
sotne other features! 
A. The left foot was also injured. Yon see the scat he has 
over the dorsum of tbe foot-top of the foot.. To each toe 
there is a bone ih the foot known as the metatarsal 
. page 23 ~ pone and it comes down here with the head or small 
. joint surface right here (indicating). He broke 
the second, third, fourth and :fifth bones in this foot, the heads 
of those bones, and they have joined together in slight anky-
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lation. There. is stiffness in each one of those joints and he 
walks on the heads of those bones like that. You see the hard 
callus pads over the heads of each one of those bones which 
is caused by the downward displacement of the distal end .of 
the bones that were broken off and ankvlosed. That causes 
him' to have some discomfort of his metatar$al arch which is 
the arch that goes across the foot where the toes are attached 
to the foot proper and he has to wear .for comfort these pads 
or metatarsal arch that braces the foot up in that manner 
( indi~a ting J. 
' . 1\Ir. May: Do yon have that there Y 
Mr. Watts: No, the one I got from Dr. Tucke;r wore out. 
I was going to get another. 
A. (continuing) It was my estimate that he had 15 _per 
cent loss of the left foot because of this condition. 
Q. Doctor, does that injury to the foot or any of those 
bones-were some of the bones taken completely out or com-
pletely destroyed 1 
A. There was a crushing injury to the distal end of the 
third metatarsal bone, corresponding. to the third toe, which 
fragments were removed and the remaining fragments are 
in fairly good alignment and appear to have united firmly .. 
Q. What is the effect of an injury of that kind 
page 24 ~ on· what would be the arch of the foot Y 
A.· Well, it is a discomfort that comes about 
when you come up on the ball of the toe and when you take a 
pushing or forward push or thrust in the course of walking. 
Q. Is that a permanent .condition, sirY · 
A. Yes, sir. 
Q. What do you estimate the disability of the foot to beY 
A. 15 per cent permanent loss of use of the left foot. 
Q. Does that cover the condition that you found then 7 
A. Yes, sh~. . 
Q. Any bruises or things of that kind have cleared up and 
you didn't see them Y 
A. No. 
. · Q. Did you have the history of general cutting a!}d bruj.s-
mg 7 . , . . . , • 
A. Yes, sir, he said lie l1ad ·multiple cuts and bruises t<:, 
other areas that had turned the various colors of the absorpr 
tion of blood which starts out as blood and turns into green 
arid y~llow and then absorbs. 
. Q. Does this foot injury cause aµy limp Y 
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A. Yes, he has a slight limp on a forward thrust, especially 
ufter a full step motion. 
Q. Are injuries of this kind what are regarded 
page 25 ~ by the profes~ion-
Mr. Marks: I object to counsel putting in the mouth of 
the witness what he wants him to say. 
The Court: Just don't ask a leading question. 
By Mr. May: 
Q. May I ask you whether injuries of this kind are re-
garded as painful or noU 
A. I guess they are. I would let the witness state that. 
Q. You wouldn't be in position to savY 
A. Well, pain is a relative thing. Some people have higher 
thresholds of pain than others. Some people can get along 
with injuries like that with very little pain and others with 
an extreme amount of it. 
· Q. For injuries of that kind....:...don 't answer this question 
until the Court rules on it-what would be a reasonable 
charge for the surgery involved in a case of this kind T • 
Mr. Marks: We object on the ground that there has been 
no showing that the witneRs incurr.cd any expense. As a 
matter of fact, it is shown he is in the Navy-
The Court: One second. I don't think that is admissible. 
He made this examination. You asked him with reference to 
his own charge 7 
Mr. May: No, I am asking what a reasonable charge would 
be. 
page 26 } The Court : For surgery anywhere Y . 
Mr. Mav: Yes, sir. 
. The Court: y OU c·an ask him that for this particular hand 
and foot., not with reference to bruises or anything else. 
· Mr. Marks: If Your Honor please, we object to the ques-
tion and any answer to it on the ~round that all medical s~rv-
ices rendered the plaintiff, surgical and medical, were ren-
dered by the United States Government and its medical de-
partment, aside from this perRonal examination that Dr. 
'Pucker made last February, which I understand is not com:.. 
prehended in the question; that the plaintiff has had no ex-
pense of any kind in connection with it, that it has all been 
done by the Government and that it is not a proper element 
of damage. I would like to-say we have investigated the point 
and the Virginia Court has passed on it and we would like to 
Jos·eph L. Watts v. R., F. & P. Co. 
Dr.James T. Tucker .. 
he. heard in the absence of the Jury if Your Honor will hear 
iUS. . 
Note : The Jury retired from the courtroom and the ob-
jection was argued at length and the Court overruled the ob:. 
jectio~ · . 
Mr. Marks.: The defendant notes an exception. May it 
.be understood so I don't have to repeat it that the objection 
applies to all the testimony on that point! 
page 27 .} The Court: Yes. Of course, he can only testify 
. to injuries he himself observed, what the reason-
able bill for services would have been. 
Note : The Jury returned to the courtroom. 
( Question read as follo~vs :} 
For injuries of that kind what-would be a reasonable cbarge 
for the surgery involved in a case of this kind T · 
A. $150 to $200. . 
Q. What is the reasonable hospital statement depending 
lipoli whether a person has a ward room or a private room Y 
A. You mean by the day 7 
Q. Yes. 
A. Well, that varies in various lQcalities. I can only·.speak 
authoritatively for what we have here. A ward bed is $6 
:and a semi-private room runs $7 to $8 and a private room runs 
from $8 on up to $12. 
Q. ·What is the nurse per day charge! 
A. $8. . 
Q. That is for how many hours7 
A. 8 hours. 
. Q. $i an hour 7 
A. Yes. 
The Court: Does that obtain all over the United States! 
. page 28 } A. No, sir. We are in ·the low bracket. 
Q. Your statement is based on the assumption 
that he was cared for in a focal hospital; that is., in the City 
of Richmpnd? 
A. That is right. 
r" I I I '~! • I i t ' ' ~ • ! 
' ' I 
By Mr. May: 
Q. Do you know how Richmond compares with Washington, 
wbether it is higher or lower for things like that 7 
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A .. We are in the lowest bracket for both hospitals and 
nurses. 
By the Court:: 
Q. One second. Do you know what the rates are in Wash-
ington t 
A.' No, .sir:. 
. .. 
The .Court: The question and answer are stricken out and 
the .Doctor's last answer will not be '.considered. 
- Mr. May: Very well. We have no other questions. 
CROSS EXA."l\1IN.A.TION .. 
By Mr. :Marks: 
.Q. Y9u say the plaintiff has about twenty per cent dis-
ability in the lett fooU . 
A .. Yes, sir, that was my estimate. 
Q. What do you mean by twenty per cent dis-
page 29·} ability! · How do you rate a disability; how do you . 
arrive at the percentage T 
A. Well, arriving at a percentage may be a variable thing .. 
Y 9n have to base it upon some experience and also some 
.knowledge of the anatomy of the hand and usefulness of. the 
hand. 
Q. I mean in this particular case when you say yon h~ve 
20% disability, in what respect 40 you conceive that amount. 
of disability you place at 20% 7 
A. I place the 2070 in that he has one-fifth of the use of 
the hand as far as pharmacist's duties are concerned. 
Q. In that he cannot make a tight fist or close it up on a 
small object! . . 
A. That may be so, but not entirely. N:"either can he extend 
his fingers there.. There are sometimes where you may need 
your hand to push objects. You do not push with your dista~ 
joints bent; you pu$h with them. straight. The pushing pQwer 
of. his distal phalanges has been done away with to some· 
.extent. He has a little fing·er- that has been bent, and perma-
nently bent; it is obnoxious and gets in his way:, as many 
people will tell you who have fingers that are permanently 
bent. It is those things I place the permanent' disability on. 
Q. Is this. a fair summary in layman's language of what 
you mean.: that _you estimate his inability to .make a tight 
• 
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· fist, his inability to -grip tightly a small object, 
page 30 ~ such impairment of his normal grip as you ex-
plained to the jury, plus the mal.,.alignment .of his 
little finger, are the four things which to your mind:make·up 
the 20% disability and leave him with only 80% effectiveness 
of that hand 7 Is that a fair statement 1 
A. That is whaLI think is a fair statement. 
Q! That is what I wanted~ ·Now E;tbout his foot, when yoµ 
place a 15% disability-permanent disability to his left foot 
you. mean, as I will try to state it again in layman's termst 
that such pain as he may have as near as you can tell and 
such limping as he may have: plus his restricted thrust in 
putting the weight on the ball of lris foot and moving forward, 
are the elements th~t you . regard as those that mal~e up the 
15% disability, leaving hiin with only approximately 85% 
effective use of the left foot. Is that a .correct statement! 
A. ·yes, sir. · · ·· ·1 
Q. N o:,N the bruises that were r~ported on the information 
that came to you from the naval hospital had all disappeared 
and cleared up. You mean, I take it, flesh bruises that had 
cleared up in the course of time.. Is that correct 7 
A. Yes, sir. · 
Q. And aside from bis lmnd and foot the other evid~nc~ 
was the· sca;r on his head just above the hair line f 
A. Yes, sir. · . 
page 31 ~ Q. This pad you said you gave him to wear un-
der his left arch is the usual pad that children.and 
adults and others use when their arches are weak and 
·dropped; is that correct? 
A. Yes, sir. 
Q. And that is something that many people wear who have 
had no injury as well as those who have had injury, such- as 
people with.flat feeU · 
A. Yes, sir .. 
Q. It is almost a common thing, isn't iU 
A •. Quite common. We see tlieni every· day. 
RE-DIRECT EXAMINATION. 
By.Mr. May: . :. 
Q~ Do you think his having to or it being necessary for him 
to wear this support-and I believe you said permanently-
Mr. Marks: I believe the doctor did not say it was neces-
sary and the plaintiff .said he wore it out and hadD: 't gotten 
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another one. It is not necessary because he is walking in the 
courtroom without it. I just object to the characterization. 
The Court : Objection overruled._ 
Mr. Marks: Exception. 
By Mr. May: 
· Q. His having to use the pad you spoke of did 
page 32 ~ that come on naturally and normally or i.s it your 
opinion it came by virtue of the injuries he re-
ceived to his f ooU 
A~ It came by virtue. of the injuries he received. I merely 
said when I examined him that l thought he would have less 
pain if he wore the pad. He could take it or leave it; it didn't 
make any difference to me. That was just a little humani-
tarian thought I had when I was examining him. 
Q. The percentages of disability, I take it, are meant to 
be general ones and general average percentages for all pur-
poses, taking them coming and going~, big and small T 
A. Yes, sir. 
Witness stood aside. 
page 33 ~ JOSEPH L. vV ATTS, 
the plaintiff called on his own behalf, being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. May: 
Q. Please state your full name. 
A. Joseph Louis Watts. 
Q. What is your age? 
A. 24 this August. 
.~· 
Q. Where is your home or your homes Y Where do you 
livet · , 
A. My residence now is in New York. I lived in Louisiana 
until approximately five. years ago. 
Q. When you went into the service Y 
A. I entered the service in 1941, but established my resi-
dence in New York in 1942. -
Q. How long have you been in the U.S. Navyt 
A. From December 2, 1941, to October 29, 1945; then I re-
entered in July 24, 1946, until this date. · 
Q. What is your rating Y 
A. Ph~rmacist mate, 2nd class, U; S. Navy. 
• 
r 
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Q. Is that the same rating you had when you were hurt! 
·A. No, sir; I was pharmacist mate, 1st class, when I was 
discharg·ed. · ' 
Q. When you re-enlisted did you gc;> in at yonr old rating 
or what is the difference in the rating? 
page 34 } A. Providing· you ship over, so they put it, 
within the ninety-day period, but if you stay. out 
they are allowed to give you any rate that happens to be 
,open that you are qualified for. There were lots of instances 
we have had chief pharmacist mates- · 
· The Court: I don't think it is necessary to go into that. 
By 1\tir. May: 
Q. What was the nature of your service from your time of 
E.nlistment until the time you were discharged in 19451 
A.~ I was employed by the U.S. Navy as a pharmacist mate. 
The duties of that is to t,ake care of the sick and in;jured ,of 
the military service in our braqket in the navy. I worked 
1n a special category as a laboratory technician in the navy. 
Q. Was your service at· home or in combat during that 
time? 
A. My service during the first enlistment was all combat 
with the exception of approximately five months. 
Q. Did you have occasion to make a trip on the '9th of Au-
gust from Flushing, New York., to Quantico, Virginia Y 
A. I did. . 
Mr. Marks: ·what year? 
Mr. May: 1946. 
A. I did. 
., I 
; -. ;I 
. .,
page 35 } Q. What methods of travel did you use? 
A. I left New York-Brooklyn, ' New York, 
Flushing A venue Receiving Barracks under orders and I 
traveled by station wagon, naval transportation, to Brooklyn 
on Johnson Street, I believe, to the B. & o~ bus terminal. 
Q. Do you know where you got your ticket 7 
.A. I did not buy the ticket myself. The Chief that was 
with me bought the ticket. He submitted a TR they call it in 
the navy, transportation request, and you surrender tbat to 
the station agent or ticket agent and lie in turn gives you a 
regula.r ticket that entitles you to ride tbe coach to destina-
tion. 
Q. Where did he· do that? 
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A. At Jersey City,, I believe. He possibly could have done 
it in Johnson Street, I don't know, .but after we boarded the 
B. & 0. train in Jersey City to go to Washington-
Q. Did you say how you got to Jersey City! . 
A. By bus-B. & 0. bus. The bus works with the railroad; 
it belongs to the railroad. 
Q. Where _did you take the train t 
A. In Jersey City. 
Q. What train did y9u take·! 
A. Baltimore & Ohio. 
Q. When were you given your ticket and by whom Y 
A. The Chief gave · me n;iy ticket shortly after 
nage 36 } we got on the train in Jersey City and he said he 
possibly wouldn't be with me· all the time, that I 
had better keep it in case the conductor might w~t it. 
Q .• Did the conductor take it up? - . 
A. The conductor took it up before Chief Greer ever left 
me~ 
Q. Did either or both pf you look after the baggage froµi 
Jersey City to Washington, D. 0.? . 
A. Well, we both were there for I should say an hour or 
hour and twenty minutes and then he went up forward to the 
club car to get with some friends of his he had met there. I 
didn't know them,. but he did, and I was very tired and I told 
him I wouldn't care to go. · · 
Mr. Marks: I object to the conversation between them. 
Mr. May: Don't say what you said among yourselves. 
The Court: Disregard, gentlemen of the jury, what some-
one else said. 
Bv Mr. May: 
.. Q. Did you get to Washington uneventfully f 
A. Yes, sir. 
Q. State how ·1ong you were in ·washington before taking 
another train. . 
A, Well, we had approximately five or eight min-
page 37 ~ utes, something like that, t.o catch the train. We 
_ had to rush to get it. We got in Washington within 
a few minutes before the train we were expected to take left. 
Q. Do you know what time you left W ashingion 1 
A. Approximately 6 :40. That was the time we were· due 
to foave. " 
By Mr. Marks: 
Q. P. M.Y 
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A. Yes ; 1840 on the 24-hour clock. 
By Mr. May: 
Q. What. train did you board at Washington? 
· A. The R. F. & P. . . 
Q. State what you :first ~id when you got on the train. 
A. When we :first came aboard we put the baggage in the 
vestibule that.we got on, the step that came up right in that 
vestibule we stowed our gear .and went forward looking for 
seats and went so:rqe three or four cars _up and. there didn't 
seem to be any seats available. The seats were all crowded. 
So the Chief said-
Mr. Marks: One minute. 
The Court: Don't state what the Chief said. Just state 
what you did. 
A. ( continued) I then looked further for seats and Greer 
then returned back to the baggage to watch it. 
Q. Did ·you leave him then(or he. leave you Y 
page 39 ~ A. He left me and went aft to stand by the gear. 
Q. And what did you do after he leftY 
A. I then looked-I think it was after the stop in Alexan-
dria; there were a couple of seats vacant and I sat down. in 
one of them. 
Q. While you were on the B. & 0. did they take up the 
entire ticket Y · 
A. No. 
Q. What did they take up? 
·A. They took up from the time I boarded the B. & 0. until 
Washington, that part of the ticket. 
Q. And the other part of the ticket wa~ from Washington 
to wheref 
A. To Quantico, Virginia. 
Q. Was that ticket taken up t 
A. It was. 
Q. Do you remember about when? 
A. That was taken up shortly after we boarded the train 
in W:a:shington. The conductor came through and we sur:.. 
rendered the rest of the ticket to him. 
Q. Did you ultimately find you -a seat T 
A. Pardon? 
-· . Q. Did you ultimately :find a se~.t in the train Y 
A. I found a seat after we left Alexandria. 
Q. Was Chief Greer with you when you found the seatf -
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A. No, he wasn't; He was back on the platform 
page 39 ~ watching the baggage. 
Q. And where was that seat as best you can tell 
us with reference to where the gear or the baggage was 
stowed! · 
A. Three cars, I believer, from where that was. 
Q. Was it ahead of you or behind you Y . 
A. The gear was behind where I was seated .. 
Q. How long did you reiµain s_eated Y . 
A. Altogether I think I was seated approximately twenty-
five or thirty minutes. 
Q. Do you know how long you were standing before you 
got your seat 1 
A. I under-stood the question first how long before I left 
my seaU 
Q. No; what I am getting at is how long were you stand-
ing before you got your seat and then how long were you 
seated T , 
A. I was standing about twelve or thirteen minutes and 
I was seated about :fifteen minutes. 
Q. And did you have occasion to leave your seatY 
A. Yes. I didn't have any more cigarettes with me and 
r·had some in the bag. · 
Q. So when you left where did you go? 
A. I went aft to where my gear was stowed to get some 
cigarettes. 
Q. Did you go there Y 
page 40 ~ A. Yes. 
Q. When you arrived there was Greer there Y 
A. He was. 
· Q. How long did you stay there Y 
A. I stayed there approximately ten minutes talking to 
him. 
Q. And then what did you do? 
A. Then I returned to my seat. 
. Q. At that time did you· know how far· out from Quantico 
you were? · · · 
A. No, I did not because the Chief had the train schedule. 
I don't know exactly what it was~ but I told him-
Mr. Marks_: We object. 
Mr. May: Don't go into thaf as to what conversation took 
place. · · · 
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Q .. When you left the Chief you were going then where! 
A. To return to my seat. 
45 
Q .. What was the approximate speed of the train Y 
A. I should say it was· about 50 or 55 miles an hout, the 
averag'€ speed of a train. . . 
Q. How was the train running when you passed through 
the coach next to the coach in which you had your seat T 
A~ It was running relatively smoothly. . 
· Q. I want you to state, sir, what happened as 
page 41 } and after you passed through the forward door of 
that coach. 
A. Well, I opened .the vestibule door-I suppose you call 
it the vestibule door, the door to go through the cars-and 
as I pulled it open I had to get around the door. It has an 
awfully hard spring· pull on it and I pulled it back and you 
turn about more or less a half left as you· go around the. door 
ruid as I · released the door to regain my . gait forward the 
· train gave a just wave-like motion, a sharp jerk from side 
. to side and threw ·me off balance and I tried to regain my 
balance and I went flying right out the door. , 
Q. How far is it f_rom the aisle to where you would pass 
eompletely out of the coach approximately! 
A. Well, different trains have---: 
. 
Mr. Marks: I object, Your Honor. It must be limited to 
this train. 
The Court: We are dealing with this particular coach. I 
don't understand that question, how far was it from the aisle.. 
By Mr. May:. . 
· Q. The aisle of the coach or the usual walkway between 
the coaches to where you went completely out of the train. 
A. About 4 feet, I would say. . 
Q. Was the door of the train open or closed as you passed 
out of the coach 7 
A. It was definitely open. 
page 42 ~ Q. And where· did you land? 
A. I landed in between the tracks on this rock 
roadbed they have -in between the rails. 
Q. What is the last thing you remember 7 
A. The impact, a lot of force to a black-out. 
· Q. Do you know the next thing you recall! . 
· A~ The next thing I recall is a section crew, a crew of men 
working for the railroad putting me on a little flat car about 
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I guess 2 feet high, one of these. little small cars that the 
crew works on the tracks with. 
Q. Did· you see the place that you met the ground on the 
roadbed.! 
A. Well, when they put me down on the truck I said, 
HWhere did I fall-· 
Mr .. Marks: One minute .. 
By Mr. May: 
Q. Did you see the place where you hit the ground?· 
A. Yes, sir. · 
Q. Did you notice anything that indicated that you struck 
iU 
A. Yes,. sir. 
Q .. What was thatf 
A. The gravel had been displaced. It was quite a hole 
there in the gravel roadbed. The rest of it was all roached 
· . up and this one place it was soattered. 
page 43 ~ Q. Do you know approximately what time of day 
·that happened! 
A. I would.say somewhere in the neighborhood of 8 o'clock 
in the evening. 
Q .. Was it then lig·ht enough for the lights in the coaches 
to be displayed or not, as you remember Y 
A. The lights in the coach were not on. I do remember 
that. · 
By the Court: 
Q. They were not on °l 
· A. No, sir. · 
By Mr. May:-
Q. Where were you taken, sir Y 
A. I was taken to the naval hospital at Quantico. 
Q. Was anybody in between the ·coaches there with you f · 
A. No. 
Q. Was anybody in between the ·coaches at all Y 
A. I didn't see anyone. 
Q- What injupes 'did you receive Y 
A. I was brmsed from. head to foot. I still have about 
forty or fifty dark scars all -over my back whi~h will never 
·olear; tha-t was caused from deep lacerations .and bruises and 
abrasions, and there was according to my medical record ap-
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proximately twenty stitches taken in my head.- They tried to· 
· repair the tendon in my left hand; the use of · it 
page 44 } was never regained. • 
ing7 
· Q. What became the u~if orm yon were w.eitr-
'A. It was cut to ribbons. It was impossible to repair it. 
It wasn't a 3 inch piece on it. I saw the uniform later; noth~ 
ing could be salvaged. It had to be thrown away. 
Q. What cut that to ribbons1 
A. Those' big rocks in the roadbed. 
Q. How long were you confined in the hospital T 
A. From that date, August 9th, until the 22nd of Jainiary 
the following year, 1947. . 
.. Q. During any of that time were you in a private room! . 
· A. Y.es, ten days I was in a private room. 
Q. And during ~my of that time did you have a. speci.al 
nurseT · 
A. Yas. 
Q. How much of that time 7 · . 
A. The total time I was in the quiet room. A private room 
in the navy is called a quiet room. , · 
Q. AwhaU 
A. Qniet room and it is only one bed in there· and a per• 
E!O;D. that ~s on the cdtical list under special observation bas 
a nurse there twenty-four .hours of the day and they are kept 
under special. observation. ·., 
Q. After that time what kind of' room or ward 
page. 45 } were you "int . . 
A. They removed me to an orthopedic ward,. to 
an open surgery ward. · 
Q. And then one nurse looks after, as I understand, a num-
ber of youT · · 
· . ·A. •. Well, they had one nnrse in charge of the ward and 
they had these hospital corpsmen that are sent to school and 
they have a g~od knowledge of nursing care and they ar~· 
supposed to take care of the patients. 
By the Court: 
Q. How- many patients do yon hav:e in a ward Y 
A. Approx~mately-that ward 401 I believe. 
By_Mr.May: . 
Q. Were these injuries you received of a painful nature f ~ 
A. Yes, sir, very excruciating. 
Q. Tell us in what respects they were painful T 
' 
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·. A. Well, for the first I should say fifteen days I got little. 
or no sleep at aH and the only time I could get any sleep was 
when I was under ~edation . 
. -~Q. What was that Y 
A. Morphine and scopolamine. 
. Q. Did you have more than one operation for these · in-
juries? 
A. I ha.d three. 
Q. Three operations 7 
page 46 ~ A. Three operations on my foot and one on -my 
· hand. 
·· .Q. I want you fo tell in your own words how you are handi-
capped, if any, by what loss of use you have in your band. 
A. Well, in the type of work I do I work in the laboratory 
and they always,· even aboard ship, they have a tile deck in 
the laboratory due to the fact of the chemicals and the 
reagents and the stuff you use and it' is very hard to- stand 
on and when you are running tests you usually haye · to .. run 
three or four at the time in Qrder to get all your work. out. 
during the day and you have a line of ring stands and stuff 
here and on the other side you have something else, so you 
have to use both bands and you stand most of the day: .The 
only time you sit is when you are actually using a microscope 
or-something of that order. · 
. Q. Wit4 reference to yom· hand what is your opµiion with 
reference to l1ow much loss of use you have now compared 
with before this thing happened Y ' 
A. Well, the amount of work that I was able to do before 
I can do just approximately half · as much now. 
Q. Now what difficulty, if any, does your foot cause you T 
A. It tires very easily and if it wasn't for the fact.· the 
people there knew the fact of the injury that I was trans-
ferred over there under and they. knew all about the history 
of it I would have a lot of trouble with my work. 
page 47 ~ However, at this particular station they allow me 
to sit down and take a rest every time it starts to 
bother me. 
Q. How long can you stand on your foot or remain· in ·a 
standing position without getting. into- difficulty! 
A. Two hours at the most. 
~- And then what is the nature of your fooU 
A. Well, it starts to ache and then if I .stay on, it any longer 
it ;starts to swell. · 
Q. Compared with the use and the things you could d_o on 
I • 
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your foot before you were hurt what is your. opinion of what 
you can do with it now Y . , . 
A. Well, I could stand on my feet fourteen or sixteen hours 
:a day because I had done so, especially during combat;, some-
times we were working seventy-two hours and my feet never 
hurt me. ·. 
Q .. You didn't have to put these pads on without the injury! 
A. Certainly not. · · 
CROSS EXAMINATION. 
By Mr. Marks: . . . . , 
Q. 1\fr. Watts, w11eit you referred. to the v~stibule d0or 
that had the heavy spring on it that you had to open. and make · 
a half left to get by it you were referring to the door in .tl;J.e 
end .of the car, were you nott .. 
A. Yes, the one that you go from one car .to 
page 48 } another· through. : 
Q. Facing through the aisle of the car 7 
A. Yes. 
Q. Now the door that you fell through was the vestibule 
door to the left that closes in-'the trap closes over the. -s~ep 
and the door swings to and blocks the end of"· the car; that _is· 
the door you fell through! · 
A. That is true. . . : i. 
Q. How do you know the train stopped at·Alexandriaf ·.: 
A. Well, any passenger would have .known that. The train 
stopped and I saw passengers walking down the pl~tj:orm 
that had gotten off and the two people that got ·off and va-
cated the seats that I took one of them got off in Alexan: 
dria. 
Q. You were on one of the platforms at Alexandria ·your~ 
self, \Weren't you Y 
A. I was not. 
Q. You deny you were? . 
A. I.do. I ,was in approximately. the fourth car-third .c~r 
from wher~ my baggage was in Alex.andria. 
Q. What do you mean by a half lefU You used that: ex-
pression and I dcm 't know whether I know what you me.an. 
A. Well, I will demonstrate it for you. If you were walk: 
ing this way, facing this way and you opened a door you will 
· be turned more or less this way (indicating)~ 
page 49 }- Q. You mean about a turn of about 45 degrees 
. instead of a complete turn? · 
~A~~~ , 
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· Q. In other. words, if this is the line of yonr· travel, yott:r 
body is in tl;ia~ line _of travel, a half left would .be oblique like 
that at a 45 diiiree anglet. 
A.. Yes.. ~. · 
Witness stood aside. 
Mr. May: That is the ·plaintiff's case, si~. 
page 50} (IN CHAMBERS.) 
Mr. May: We move the Court to exclude any evidence to 
the effect that someone not connected with the train opened 
the door through which the plaintiff fell on the ground that 
neither the grounds of defense nor the supplemental grounds 
of defense put us on n_otice that the defendant expected to 
go that far with its proof. 
The Court: Overruled. 
Mr. May: ·Exception. 
Mr. Mar~s : May I state on the record in response to the 
objection made to th~ introduction of testimony that the 
grounds of defense were not sufficiently broad to admit' the 
proof that somebody else opened the door that I personally 
stated to Mr. May, counsel for the plaintiff, on Wednesday,. 
June 18th, that I expected to introduce that identical proof,. 
that we had found a witness who saw it and we expected to 
have him here to prove it in court. So that aside from what 
the formal pleadings contain Mr. May, I am sure, will 11dmit 
'that he had that specific knowledge personally from me . on 
June 18, 1947, which is over a week ago. 
Mr. ~fay: Y ~s, I admit yon made that statement to me 
and also told me yon understood that the witness, while he 
did not see the plaintiff fall, heard him when he fell out of 
the coach. That was not given me in the usual manner in 
which we prepare cases for trial; that is, -by· the 
page 51 } proper court papers, and at that time it was too 
late to effectually endeavor to have interrogatories 
prepared and the information forthcoming so we could talk to 
that witness in order to better def end the interests of our 
client. · 
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a witness called on behalf of the defendant, being fir~t duly 
sworn, testified .as follows : · . : . 
DffiECT EXAMINATION. 
By Mr.·Marks: 
Q. Please state your name and residence. 
A. Aubrey C. ~awson; Woodbridge, Virginia. 
Q. By whom are you employed T 
A. R. F. & P. Railroad .. 
Q. How long have you been in the employ of the raUroadT 
A .. · Since the year 1923. · . . 
. Q. What was your position with the railroad o.n .August,~, 
1946!_1 
A. Section foreman. 
· Q. In what general location? 
A. Occoquan district.· . · · 
Q. How long have you been secti~n foreman appr9.xim,atelyf 
A. December, 1946. . 
Q. Did you receive a message- · -·· ~; 
page 52} .A •. Pardon me; I am wrong in that. It was De.-
a.ember, 1945. 
By the Courti 
Q. What is thatY . 
.A.· I said D:ecember, 1946, I was made seotfon foreman, 
bu~ it was December, 1945. 
By Mr. Marks: · 
Q. Where is your home? 
· A. Wt0odbridge, Virginia. . . . .. 
Q. How far is that from mile post ·91 on rth~ R. F. &' P .. 1 
A. Approximately 3 miles. . 
.Q~ Did you rceceive a mess~ge on the _night· pf .August 9, 
1946, to go to a location in the neighbo:rhood of ,mil~ J>~~t.9,l. 
to investigate? . 
'.A.f Ye.s, sir. . · · 
Q. What did you do in response to that :·mes.sB:geT 
· A. In response to that message I went to my tool house, 
:called the· :men that stays th.ere in .the sha:nty,. wh~h oon-
sisted of eight, and I then got my .motor car out. · 
Q. What is that! · · 
A. When I got the message I went to my tool house, ~ 
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have the shanty people there-I mean my employees, men 
that work for me; I got eight of them out· and got the motor-
car out, got lined up on the northbound track and· proceeded 
to the location where I was instructed to. go . 
. ~'jige 53 ~ Q. What did you find at that location? 
·- A. On arrival at the location where I was in-
structed to go I found a man laying on the east side of the 
track dressed in a sailor's uniform. To the best of my esti-
mation I would figure he was a sailor. 
Q. About what time did you get the mef:lsage to go the're? 
A. About 10 :35. · 
Q. What time- did you arrive there? 
~· ·· A. 11 P. M. 
Q. Tell us exactly where you found this man with reference 
to mile post 91. 
·A. I found him exactly 48 rails north of 91 mile post. 
By the Court: 
Q. HQw long is a rail T 
A~ A total of 1,872 feet. 
By Mr. Marks: . · · 
- · Q. The mile post numbers run from Richmond to Wash-
ington! 
A. Yes. 
Q; So the next mile post going north would be 92 f 
A. Yes. · 
Q. A.rid you say you found this sailor 48 rail lengths north 
of mile post 91 t 
A. Correct. 
Q. And how long did you say a rail is T 
. A. 39 feet. . 
·,page 54 ~ Q. That would be a. total of 1,872 feet for the 48 
rail lengths, is that correct? · 
A. Yes. . 
Q. And in terms of tenths thta is approximately four-
tenths .of a mile, isn't itT 
A. I imagine it would be. 
Q. Figure it out and tell us. We can't imagine. . I thought 
you had figured it. · · · 
Mr. May:· If you know it, that is all right. You can state 
it. 
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Mr.· Marks: Can we agree that is approximately four-tenths 
of a mild · · · 
The Court: Did you say 1,872 feet T There are 5,280. -feet 
in a mile. So this wouldn't be four-tenths-,.;.Iio, I was thinking 
about four-fifths. . . _ • . . . . 
Mr. Marks: It- is approximately four~tentlis. 
Q. N o·w can you take this schedule or take this book-
Mr. _May: May we see iU 
Mr. Marks: Yes~ It is nothing but distances. 
Q. Do you know whether these operating time tables. that 
the ·company· employees have show the mile posts . at .ea.ch 
station? What I want to know is whether-you can tell me 
what mile post Accotink is? I don't know whether you know 
or not. If you don't know, just say so and I will find:out from. 
somebody else. . 
'Page 55 } A. Accotink is 95 and some tenths; I can't. give 
the tenths. · 
Q. 95 and some tenths f 
A. Yes. 
Q. You don't. remember the tenths? ... · L· 
A. That is correct. 
Q. 'As_sume for the purpose of your testimony that Acco-
tink is 95.7, then the location at which you found -this- sailor 
would be the difference between 91.4 and 95. 7 or 4.3 miles! 
You ,figured that ·out this morning, did you not Y 
A. Yes. 
Q. Is that correct 7 
A. Yes. 
Q. So the point you found him was 4.3 miles south,of Ac-
~otinkT 
A. That is correct. 
Q. And he was then on the east side of the northbound 
track; had cleared the tracks entirely at that time? 
A. That i'S right. . 
Q. Did you take the necessary action to have the- man re-
moved and carried to the Quantico naval hospital Y 
A. I did immediately. ·. 
·Q. The place that you found him was a little north-of tbe 
no1·th end of your section which you are section foreman 
· off . 
page 56 }. .A.. Correct. _ . . 
Q. How far north of the end of your section T 
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You found him at 91.4 and where does your section endf 
A. It was 2 miles and a fraction north of where .my sec-
tion ends. 
Q. So you had nothing to do with the maintenance or con-
dition of the roadbed at the place where he was found! 
A. Absolutely none .. 
CROSS EXAMINATION. 
By Mr. May: 
A. I only want to- ask you one thing, sir. You found him 
4.3 miles south of Accotink Y 
A. Yes. 
Q. How far was he then north of Quantico; that is, if yon 
know! .Do you know the distance between those two placest 
A. I m,n thinking right now. 
Q. Is it 16.9 miles T 
A. That I wouldn't like to say. 
Q .. Can you re·adily ·figure it-from.that book we had a little 
while ago? If you can, I will get the book for you. 
Mr. Marks: 'I don't think he understood you. 
Mr. May: I think he is giving me consideration. 
A. It is in the neiighborhood of 12 miles. To ;be exaet I 
call''t · state. · 
. Mr. Marks : He aske.d if you 'Would like to look 
page 57 ~ at the book.. Can't you look at the book and tell it 
exactly! 
-By Mr~ May : . 
Q. What is the ~ifference between those posts f 
A. It doesn't seem to show what I want -t-o see her.a.. 1 
I 
By Mr. Marks: · · : J 
Q. You see the, mile post at Quantico, d0n-'t you! 
A. Yes; here we are .. 
By the Court : . 
1Q .. How·!faT is Quantico north·of Riehmondf 
Mr. May: Judge, I don't mean to cut you off, but we are 
having right much trouble on' much shorter distances. 
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Mr. Young: I think counsel can figure it out. 
Mr. Marks: I figured it out, if you want the exact distai'lce. · 
It is 16.9 miles by .actual figures. 
Mr. Young: That is what we want. 
. By Mr: May: 
Q. So, if you take 4.3 off, it would be 12.6 miles north. of 
Quantico1 
Mr. Marks: Whatf . 
: Mr. May:- That is all right. We will find out from some-
one else. 
By the Court: 
Q. Where you found the man was the track 
page 58 ~ straight or curved Y 
A. Curved. 
Q •. Which way did it curve 7 
A;. To the right-to the left 
By Mr. Marks: 
Q. To the left going south 1 
A. Yes, sir. Where I found him laying the curve was run-
ning to 'the right. . . 
By the Court: 
Q. Coming south T 
A. Coming south, to the left. 
Q. Which is the southbound track T 
A. The west track, on the west side. 
Q. And this man was lying then between the tracks 7 
A. No, sir. 
Q. Where was he lying T 
A. On the. east side of the northbound track. 
Q. He· wasn't between the two tracks 7 
_A. Absolutely not. 
I 
., 
., ' 
j 
By Mr. May: . · 
Q. He was, so you say, on the east side of the northbound 
track! 
.A . .Absolutely. 
Q. In order to get from that southbound. track to where be 
was found how many feet of rail and rock would 
page 59 ~ you have to go over approximately? 
A. Not over 10 feet. 
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Q. He was then thrown clear of all the tracks t. 
· A. He was on the east side when I found him. 
Q. Clear of all the tracks t 
A. When I located him. . . : .. ·- _. 
Q. Was there any embankment over there where he wast 
A. Just a slope or ditch about this deep (indicating); ·J: 
would -say a: couple of feet. . 
Q. Had be gotten that fart 
A. No, be wasn't that far. 
Q. How far was be from the nearest. rail to him t 
A. Approximately 16 inches. 
. RE-DIRECT EXAMINATION. 
By Mr. Marks : · · 
Q. You are stating where you found him when you got 
there, is that right, 
A. That is .right. L V"!Jl') i' I ;h -·r•·rr ,r ·., ·'"·' 
. ·Q. Did you examine any of. the ballast between the tracks 
to see whether he had lan.ded somewhere else or not or what 
did he dot 
:A.. He had landed in between the two tracks. 
-: Q. He had landed between the two tracks? 
A. Yes. 
Q. How could you tell that Y 
page 60 ~ A. By the rock being torn up in between the 
tracks, the imprint. i • ~ _ ;. 
Q. The imprint where he hitY · · 
A. Yes. 
RE-CROSS EXAMINATION. 
By.Mr. May: . · . 
Q. Just one other question · and I wilL try not to -ask you 
any more. Coming .towards Richmond, facing south, do the 
southbound rails veer to the west or to .the east Y . 
A. Just what do you mean Y . State the ques~~on ~ga~~ 
Please ...•... r ... r , • • ·~.... • .. • !. -·' J •• 
- .... l •• ~,.. ;;·:.- ~.'. \ 
Mr. Marks: I am going to put in a map showing the exact 
curvature. I will give it to you now. :-,•,.: ·' . 
:}fr. May: ·1 will ask.him about it. . 
. ..,_ 
Q. Coming south does the southbound track veer to th~ 
west-turn to the west or does it turn to the left T 
t 
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. A. To the west. 
Q. It makes a right-hand turn T . . 
A~ The track g<>es to the right, but the curve gGes to the 
left. 
Q. It couldn't do that, could iU 
A. The ;railrQad-it is a continuous thing .. 
RE-DIRECT EXAMINATION .. 
.By Mr. Marks-: 
Q. What do you mean the track goes to the west 1 
A. What do I mean! 
J>age 61 } Q. Yes. 
A. If you have a straight piece:of track and you 
, want to throw a curve into that track to the left in order to get 
it'hat curve you have to throw your track to the west. · If it 
is the 'Southbound track and you want to make that' curvature 
in there, it has to go-
. By the -Court-: 
Q. You mean you raise the outer rail Y 
A. You throw it out. 
Q. Which way does the track -go Y If you wanted to iurD to 
the west, the track would come around to your right if you 
were coming south. 
A. If you want to turn to the west. 
Q. So you were ref erring to tbe elevation of the rail 7 
,1t&l1 &th,1elev.ation and line. 
. .,,, 
Mr. Marks: Judge, if you distinguish between the tangent 
8nd the straightaway to the· curve, that is what the witness 
. is doing in railroad parlance. 
The Witness: That is correct. 
By the Court:: 
Q. When you hit the curve that starts which way, .to the 
tight or left T 
A. To the right. 
''' ••
1 
• Q·o-· th• J. ,.  • 1 . . 01ng sou r
page :.-6il} ·h=A::- Q!oing south. :1·. ~ · , ,. 
Q. Which direction is the curve! 
A. To the left. 
The Court.: I may: not understand this railroad parlance 
. ' . 
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and we will let it. go at that, but we know· the track goes 
to the. west to the right. 
By Mr. Marks: 
Q. May I ask you this question as simply as l canY Is the 
curve that the train goes ·around at this point coming south 
a curve to the left or a curve to the right Y 
A. It curves. to the left. · 
RE-CROSS EXAMINATION. 
By Mr. May: 
Q. Which way does the train go that is on the turn when 
it gets to tba~ point Y Does it. go . to · the west . or the east, 
coming south Y 
· A. East. 
Q. The train turns east f 
\ A. East. 
Q. And the track goes west Y 
iNo answer.) 
. . The Court: I think you better· introduce a plat. 
Witness stood aside. 
page 63 ~ A. M. DREELIN, JR., , 
a witness called on behalf of the defendant, being 
:first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Marks: 
Q .. Will you state your name and residencef 
A. A. M. Dreelin, Jr. ; Richmond, Virginia. 
. Q •. What is your position 7 
A. Inspector and draftsman in the engineering department 
of the R. F. & P. Railroad. 
Q. Did you make-a sketch of .the track of the R. F. & P. Rail-
road between mile posts 91 and 92 between which this acci-
dent to Mr. Watts occurred t 
A. Yes, sir. 
Q. Will you examine the copy of the sketch I give you and 
state whether that is the one you made and whether it cor-
!e.ctly reflects the physic~ location of ih.e tracks t;heref 
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A. That is true, sir. 
Q. Now it appears that the train involved in this matter. 
was going south. Which track is the southbound· track and 
which is the northbound track 7 
A. This is the southbound track. 
Q. ''This''. doesn't show on the record. The track runs 
substantially what direction there7 
A. North.; 
The Court: I expect the jury_ would like to see that plat. 
page 64 ~ Note : , Copy of plat handed to jury. 
Q. The track runs north and south at that location t 
A. That is true, sir. 
Q. North is towards Washington and south is towards Rich-
mond, isn't it t 
A. That is correct ... 
Q. Now coming south the southbound track is on the west 
sideY 
A. Yes, sir, that is right. . . 
Q. And the northbound track is on the east side Y 
A. Correct. . 
·Q. The east side is. towards the Potomac River, isn't iU ., 
A. That is true. _ 
Q. Now you make such calculations as are necessary and tell 
me at what mile post Aceotink is. 
A. Accotink is at mile post 9~. 7 miles from Richmond. 
Q. That is, going north Y 
A. Yes, sir. 
Q. So coming south mile post 92 would be how far from 
.A:ccotink t 
A. 3. 7 miles. . 
Q. And your sketch begins here at mile post 92, does it not! 
A. That is true, sir- · 
page 65 ~ Q. This 92 is still measured from Richmond, al-
though the train is coming south f 
A. That is right. 
Q. Now is. there a aurve between mile post 92 and ·91 ¥ 
A •. Y.es,. si.r, this curve shown in here. 
Q. Where does the curve commence south of mile post 92·7 
A. At this point where- : 
Q. Don't say this point. Take a point on the map and de-
scribe it by a proper designation. 
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-. 
A. 62 feet north of the point marked PT Station 479+68.6 
is the beginning of an easement curve there. 
· Q. The point PT 479+68.6 is the point of tangent, isn't iU 
A. That is the. point of t.angent of the main body of the 
curve . 
. Q. With the straightaway? 
A. Yes, sir. 
PT 479+68.6? 
A. With the exception of this little easement curve. 
Q. I said the main point of the curve. 
A. That is true, yes, sir. 
Q. Where does the main point of the curve end Y 
A. Down at PC 468+71.9. 
Mr. Marks: Do you gentlemen see that Y That is on the 
other side of the map. . 
page 66 r Q. Now it appears from the evidence that the 
· plaintiff was found' at a point 48 rail lengths north 
of mile post 91. Can you locate that point on this map 7 
A. At this station 476+61. That is figured on 48 rail lengths 
from mile post 91. · 
Q. So that point you have on the map the figures would 
show on the northbound main line 476+61 is the point 48 rail 
lengths north of mile post 91 Y 
A. Yes, sir. 
Q. ·What is the degree of that curvef 
. A. It is a 30 minute curve. 
Q. Is the curve banked Y 
A. Yes, sir, it is super-e~evated. 
· Q. What do you mean by super-elevated Y Does that mean 
the rail on the outside of the curve is higher than the rail 
on the inside Y 
· A. That is true, yes, sir. . 
Q. Which rail is higher coming south at that point! 
A. The rail to the west. 
Q. Of the southbound track? 
A. Yes, sir. 
Q. What is the difference in elevation between the west 
rail of the southbound track and the east rail of the south-
bound track around that curvef 
page 67 r A. In the main, body of the curve you notice 
.· on here where I have_ marked 1-1/2 maximum 
straight elevation. That runs down to this point l;tere-
Q. ''This point here" doesn't tell them where it is. The 
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point 1-1/2 maximum elevation that you just referred to· is 
just 62 feet south of the point of tangent? 
A. That is correct. 
· Q. 479+68,6, is it notf 
A. That is right. 
Q. The other point where that elevation stops is 62 feet 
north of the point where the super-elevation ends, as. shown 
down hear mile post 917 
A. No, we have that a little bit confused. That maximum 
super-elevation ends 62 feet north of the point marked PC 
468+78.9. ·. 
Q. I see. 
A. Then the super-elevation diminishes until it reaches that 
point there where super-elevation ends 62 feet south. 
Q. Now is there a grade at that point between 91 ·and 92 
mil,es posts coming south Y 
A. Yes, sir. 
Q. Does the grade start north of the point 48 rails. north 
of mile post 91 Y 
A. I have a profile that shows thaL 
page 68 ~ 
Mr. Marks·: I will give you the profile. 
The Witness: What is the question nowf 
Q. I asked you if the downgrade was south. of the point 
where the man's body was found or where the man was found , 
or .north of iU 
A. At the point where the man's body was found it is a 
downgrade going south, yes, sir. It is a .55 grade all the 
way through thers.. · 
Q. A .55 grade f 
A. Yes, sir. 
Q. Is that a normal' or abnormal grade Y · 
A. It is about a normal grade, sir. That means 6-5/8 inches 
to a 100 feet of rise. 
Mr. Marks: We would like to file this print showing the 
curvature of the track to which the witness has previously 
referred. 
Note: Filed and marked Defendant's Exhibit No. 1. 
Q. Did you figure the distance between Accotink station 
and mile post 95. 7 and the place where Mr. Watts was found, 
91.47 
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· Mr. M:1ty :. I have it as being found at '476+6-1/2. 
Mr. Marks: We are talking about mile posts now. 
Q. What was the distance between _the point Mr. Watts was 
f onnd an~ Accotink station T I thought you had figured it 
out. 
page 69 ~- A. I :figured out from mile post 92 to Accotink, 
which was 3.7 miles. Now I show on that plan the 
distanc~ ftom tnile;,pos·t 92 south to where Mr.-what's his 
nmne=--body was. .... . · 
Mr. Young: Where do you show thaU 
Note: Witness. indicating. 
Mr. May: The witness showed the distance from MP 92 
to the place where the witness was found as a distance of 
3;475 feet. · 
By Mr. Marks-: 
Q .. How much ~s 48 rails f 
A. 1,872 fe-et, figuring 39 foot tail length. 
Q. What would that give the distance between the two mile 
postsY 
. A. 5,280 feet. 
Q. It isn't quite so, is itt 
A. Well,. they vaq a li~tle bit in distance the·re sometimes. 
Q. 'rha.t ts approximate! 
A. Yes, sir. ' 
Q. Then your overall distance between Accotink and the 
place where Mr. Watts was found is 4.3 miles, isn't iU 
A. I would have to total that distance out there. 
Q. Just take the map and figure it. 
A. 4,.3 .. 
Q. 4.3 miles from Accotink to the point Mr. 
page 70 ~ Watts was found! 
A"' Yes. 
CROSS EXAMINATION. 
ByMr •. May: . . 
Q. The point :from the beginning of the curve-what is the 
distance from the point ·of the beginning of the curve-the 
p·o.i.nt of tangent, ·which we understand to be PT t That means 
point of tangent! 
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A. Yes. 
Q. 479+68.6-the distance from there, if you will use your 
scale-to where the man was supposed to have bee1;1 picked up 
at 476+61 Y Give us that distance in· feet or yards. 
A. That is 307.6 feet. You see, I have the survey stations 
on· there and just have to subtract them. 
RE-DIRECT EXAMINATION. 
By Mr. Marks: 
Q. Will you figure out how far a train will go per second 
running 50 miles an hour and come back and .tell us when yo.u 
are ready! 
A. How far it will goY · 
Q. Yes, running 50 miles an hour; how far per second. 
The Court: 75 feet. 
Mr. Marks: Your Honor has it all figured f 
Mr. Young: That is a workable figure. 
· 'The Court: They have it in every automobile 
page 71 } case I have before me. 
Mr. Marks: May we stipulate at 50 miles an hour 
the tra~ goes 75 feet per second 7 
Mr. May: Yes~ 
Witness stood aside. 
WILLIAM T. RICE, 
a .witness called on behalf of the defendant, being :first duly 
sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Marks: _ 
Q. Will you state your name and ~esidence7 
A. William T. Rice ; Alexandria, Virginia. 
Q. What is your position with the R. F. & P. Y 
.A. I am Superintendent of the Potomac Yard. 
Q. What was your position on August 9, 1946 Y 
.A. I was Track Supervisor, located at Fredericksburg, hav-
ing jurisdiction of the track between Fredericksburg and Alex-
andria. · 
Q. Was the portion of the track between Accotink and mile 
post 92 and on south to Quantico under your jurisdiction at 
August 9, 1946 Y · 
A. Yes. 
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Q. As supervisor of the track what were your duties in 
·. · respect to it! · 
page 72 ~ A. As Supervisor .of the track I was charged 
with the duty of maintaining the track, keeping it 
in good, sound, safe operating condition. 
Q. Tell the Court and jury what the condition of the track 
was, the southbound main line R. F. & P. track between Acco-
tink and say mile post 80 on August 9, 1946, the date of thl:s 
accident. / 
A. The south bound main line between Accotink and mile 
post. 80 was maintained with a very high degree of efficiency; 
it was in excellent condition. · Q. Was it in excellent condition for the safe operation 
of fast trains· over it coming south Y 
A. To my knowledge it was, sir. It was my business to 
know it and it was maintained in an excellent condition. 
Witness . stood aside. 
Note: At this point the Court recessed until 2 o'clock P. M., 
at which time the trial was resumed. 
page 73 ~ JOSEPH L. WATTS, 
. · the plaintiff, being recalled in his own behalf, tes-
tified as follows : 
DIRECT EXAMINATION. 
By Mr. May: 
· Q. Mr. Watts, I neglected to askyou this morning·and now 
I ask you what was your income at the time you received' 
your injuries 7 
A. About $156.00 a month plus rations. 
CROSS EXAMINATION. 
By Mr. Marks: 
Q. You have been paid the whole time you were sick, have 
.you notY 
A. Yes, sir. I was . 
. Q. Have you lost any income by virtue of your sickness T 
A. No, I didn't. 
Q . .And you are still in the navyY 
A. That is true. 
Q. Doing your second tour of enlistinent Y 
Joseph L. Watts v. R., F. & P. Co. 
A. That is right. 
Witness stood aside.. 
J. E. Perr.r;ss. 
~ .\ ·, 
. 
6S 
page 74} J.E. PERROSS, 
· a witness called on behalf of the defendant, being 
lirst duly .sworn, testified as follows: 
DIRECT EXAMINATION,. . 
By Mr. Marks: . 
· Q. Mr. Perross, you are ·employed by the R. F. & P. Rail-
xoad Company, are you noU · 
A. Yes, sir. 
Q. In what capacity 7 What do you do Y 
A. Car inspector. 
Q. How long have you been a car inspector for the· R. F .. 
.& P.T 
A. Thirty years, sir. 
Q. Do yQu work in the Richmond tei,ninaU 
A. Yes, sir. 
Q. Do you have other inspectors under you, working in 
your crew! 
A.· Yes, sir. 
_ Q. Did you and your inspection crew inspect the train -known. 
as First 77 that was due to leave Washington at 6 :40 P. M. 
;and arrive in Richmond around ·9 :20 P. M. on August 9-, 1946 Y 
A. Yes, ·sir. . · . · 
Q. Is this your inspection report that you made out .and 
signed at that time in the line of duty? Just tell the' Court 
whether that is your report you made of the inspec-
page 75 } tion of the train Y 
A. Yes, sir, that report is correct. 
'Q. Did you inspect it in the terminal on arrival 7 
A. Yes, sir. 
Q. Was there anything the matter with the train that would 
affect its operation or operating condition in any way? 
A. No, sir. 
Q. Was the train in good operating condition on arrival 
hereY 
.A:. It was, sir. 
Q. And your report so shows, does it 7 
A. Yes, sir. 
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Mr. Marks: Ido not think it is necessary to file it .. 
• · CROSS EXAMINA.TION .. 
By Mr. YoUJig: . . 
Q. Mr. Perross, did you personally make this inspection . 
of this particular train T . 
A. Part of it, yes, sir. 
Q. You actually left your office and went over the train 
with your subordinates 1 
A. Yes, sir. · 
Q. Did you ever identify the coach from which the plaintiff 
fell! 
A. We had no complaint at the time; didn't iden-
page 76 } tify that any more than any other coach in the 
train at that time. · , 
. · Q .. You didn't know at the time you made the inspection 
a man had fallen . from the train Y 
A. That is correct. · 
Q. Tell the jury in your routine inspection what inspection 
you make of the doors of coaches. 
A. Well, you open and close the doors and the drop doors 
and examine the wheels and journal boxes, look at the safety 
appliances, see that all platforms are smooth and everything 
else in line where anybody would stumble or anything lik~ 
that. 
Q. In this particular train, if you have any particular recol-
lection of it, .were all of the coaches of the same type or more 
than one type 1 
A. They were practically of the same type. 
Q. How old a coach would you say they were Y 
A. I couldn't tell you just exactly. Some of them had been · 
through the shop and remodeled and put up to date. 
Q. Some of them had been put through the shop and re-
modeled and put up to date T 
· A. Yes, sir. 
Q. Do you know whether all of the~ had been through the 
shop! . · 
A. All that were in that train had been. 
Q. How long prior to this accident was thatf 
page 77 } - A. I couldn't say because I don't have any dates 
· set down as to when they came out of the shop. 
Q. Can you describe to the jury the type of fastenings which 
a vestibule door in that particular type of ·coach has T 
A. The vestibule doors in that particular type of coach 
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in that train have what ·we know as a vestibule door lock; 
somewhat similar to a lock. on the house door, only it has a 
handle instead of a knob to turn and also has a fastening 
up at the top. 
Q. Does the fastening at the top work from the bottom lock 
or have to be worked independently? · 
A. Independently. 
Q. Could an ordinary layman ope_n that door or would it 
require a trainman 7 
A. The ordinary layman can open the door. 
Q. Just explain to the jury how you go about opening it. 
A. You just use either your right or left hand on the ves-
tibule door lock which is about the center of the door and pull 
the top latch down with your left hand and pull the door open 
with which ever hand you caught hold of the door latch knob 
with. 
· Q. Since the war have you received any new coaches on 
your lineY · 
Mr. Marks: I object as immaterial. 
page 78 ~ Mr. Young: If Your Honor please, . we under- · 
stand it is the duty of the company to provide the 
latest known devices and I think the question is appropriate 
for that reason and we want to ask this witness whether the 
coach in this particular train or any of them had the same 
type of devices as the new equipment which they were re-
ceiving at that time. 
The Court: Objection sustained. 
Mr. Young: May I ask the Court if I may ask the que·stion 
whether they received any new coaches within the last year 
prior to the time of this accident Y · . 
Mr. Marks: I object as immaterial. · 
The Court: You can ask him whether this is a type of coach 
commonly in use at the time by railroads. 
Mr. Young: W~ would like to putt his evidence in the 
record. 
The Court: You can save the point. 
Mr. Young: ·would Your Honor give us an opportunity 
later to put it iri the record 1 
The Court: Yes. 
By Mr. Young: 
Q. Were there any door devices ; that is to say, 
page 79 r devices for the securing of vestibule doors in use . 
·on your railroad at the time of this accident which 
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were more advanced in design than the type of door_ lock with 
which these various coaches on this train were fitted Y 
Mr. Marks: I object as immaterial on the question whether 
this fastening was reasonably sufficient for the purpose for 
which it was intended. 
Mr. Young: I think the duty of the railroad company is to 
keep abreast· with the business and any device known to the 
defendants which is more advanced in design and therefore 
more conducive to the safety of the passengers they are re-
quired to put on their coach. 
Mr. Marks: I challenge that statement. We do not even 
have to have vestibule cars if we do not want them. When 
we have vestibule doors and we keep the doors· closed that is 
the only duty. I challenge my friend to produce any authority 
to show that w·e have to replace good equipment with some-
thing different. You are not under the obligation to have a 
vestibule if you do not want it. . 
Mr. Young: I do not know whether it is proper to take 
up too much of this in the presence of the jury. 
· page 80 ~ Does Your Honor want to hear . me on the au-
. thorities? · 
The Court: I overrule vour motion. 
Mr. Young: You sustain the objection to the last ques-
tion! 
The Court : Yes. 
Mr. Young: We note· an exception. 
RE-DIRECT EXAMINATION. 
By Mr. Marks: -
Q. You made of this train and the cars in it the same type 
of inspection you told opposing counsel a moment ago you 
make on your regular inspections; that is, you examined the 
doors and the drops over the steps and the platforms of this 
particular train on that date? 
A. Yes, sir. · 
Q. And they were all in good condition Y 
A. First class. · 
By the Court: 
Q. In order to open this door do you have to raise the plat-
form that is in the vestibule? . · 
.A. No, sir. · 
Q. In other words, when they run this train into a station · 
\ 
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where the platform was even with the platform of the ooach 
without raising the platform in the coach you could walk 
right out of the train to the platf.orm of the station 
page 81} level with it? 
A.. Yes, sir, just by opening the vestibule door .. 
By Mr. Marks: 
Q. As a matter of fact, you can't raise the drop over the. 
steps without opening the vestibule door, can you 7 
A. No, sir, not on the type of coach we had in that train. 
Q. And the vestibule door opens to the inside?. 
A.. Yes, sir. 
Q. Doesn't open to the outside of the train! 
.A. No, sir. 
Witness stood aside. 
page 82 } T. D. MEREDITH, . 
a witness .called on behalf of the defendant, being 
.:first duly swo1'n, testified as follows : 
DIRECT EXAMINATION. 
'By Mr. :Marks: 
Q. You are Mr. T. D. Meredith! 
A. Yes. 
Q. Where do you live T 
A. 933 Kent Road, City of Richmond. 
Q. Are you employed by the RF. & P. in the train service? 
A. Yes. · 
Q. Were you a member of the ·crew of first 77 that left 
W ashingtoil or was due to leave at 6 :40 P. M. on August 9, 
1946? 
A. I was flagman on that train. 
Q. In the performance of your duty as flagman where do 
you ride on the train? 
A. I ride in the rear car. 
Q. Did you have a special troop moverµent on that train 
that dayT · . 
A. We had a three-car man movement-military movement 
on the rear. 
Q. Those thtee cars with on the rear of the train¥ 
. A. Yes, sir, those tliree cars on the rear behind tbe regular 
section of the tr:ain. 
70 Supreme Court of Appeals of Virginia 
T. D. Meredith .. 
_page 83 ~ Q. There was a diner and Pullman car and regu-
lar coaches ahead of you Y 
A. Yes. The regular train was ahead, south of me. 
Q. Was it your duty to go up in the train at all in the 
other coaches or did your duty require you to be in the back 
of the train Y . · 
A. My duties as flagman required me to be in the rear of 
the train to protect the train should it stop. 
Q. If a train stops along the line you have to get out and 
go back and flag! 
A. Yes. . . 
Mr. May: I submit these questions are leading. 
Mr. Marks: I will change them. 
The Court: They are leading,, but I think it is an admirable 
. way of getting through quicker. 
By Mr. Marks·: 
. Q. Where do you ride in the performance of your duties f 
A. In the tear car of the train. 
Q. Do you go up in the regular part of the train at all T. 
A. I do not enter the other part of the train at all. 
• · Q. Was there any rough liandling of the train between Acco-
tink and Quantico? . 
Q. And in terms of tenths that is approximately f oui---
from Washing·ton to Richmond. 
Q. Was the trip a usual or unusual trip insofar 
page 84 ~ as the operation and behavior of the train was 
concerned f · 
A. Well, it was just a usual trip, wasn''t an eventful trip; 
just the same as all other trips. · 
CROSS EXAMINATION. 
By Mr. Young: 
Q. Do you remember how many stops you made coming 
down from Washington before you arrived at Quantico f 
A. No, I don't :remember. 
Q. Do you have any reason for remembering tl1is particular--
trip! · 
A. No, I don't have any recollection of the trip at al!. There 
was no event on the trip for me to remember the trip what-
·soever. 
Q. You don't know whether this was the train from which 
the plaintiff fell or not, do you 7 
A. No, I don't know that this is the· train. 
. ' 
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RE-DIRECT EXAMINATION. 
By Mr. Marks:, . , . 
Q. But you do know you were the flagman riding on the 
first 77 leaving Washington or due to leave Washington at 
6 :40 on that dayT . . . 
A. I do know I was the flagman on the train described in 
that statement. 
Witness stood aside. 
page 87 ~ WELDON BARNETT, . 
a witness called on behalf of the defendant, being 
.first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr:Ma11ks~ · ( .. . . 
Q. Will you state· your .name and residence? 
A. Weldon Barne~t ; Sands ton, Virginia. 
Q. Are you an employee of the. R. F. & P. Railroad 7 
A. Yes. . 
Q. Were you on August 9, 1946, in its employ Y 
A. Yes, I was. 
Q. In what capacity f 
A. As baggage mas fer. · · : : 
: : tQ. Were you b.aggage master on the train of the R. F. & P. 
from Washington to Richmond on that date? 
A. Yes. 
Q. What train was itY 
A. First 77. . . . . 
Q. That is the number of the train, is it Y 
A. Yes. . 
Q. What time is it due to leave vVashington T . 
A. I just don't recall the exact leaving time . 
. Q. Was it in the morning or afternoon or night T 
A... Afternoon. 
Q. As baggage master on that train what was your duty? 
. . · A. I taken care of the . mail. manifest baggage, 
page 86 ~ loading up the baggage and handling of the bag-
. gage. · 
Q. Where did you ride Y 
A. In the baggage· car. · · · · 
Q. Were all of your duties in the baggage car? 
A. Yes, sir. 
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· Q. Did you have any duty to perform anywhere else in the 
trainf · 
.A. No, sir. 
Q. Did you go anywhere else in the train? 
-.A. No, sir. . 
Q. :Qid you know that Mr. Watts, the plaintiff in this case; 
.bad fall en off of the train? 
.A. No, sir. 
Q. Did you hear about it later? 
.A. Quite a while later. . 
Q. Do you have f,lny recollection of anything unusual hap-
pening on that trip to Richmond., say between Accotink and 
Quanticof' 
A. No, sir. 
Q. Do you have any recollection of any rough handling of 
the train! 
A. None at all. 
Q. If there had been any rough handling out of the orc;li-
nary, were you' in a position tha,t you would hav~ felt it? 
A. Yes, sir. 
page 87 ~ Q. If there had· been any, wasn't it your duty to 
report it! 
A. Well, that is one of our orders. We are to notice any 
rough handling of a train and make a report of it. 
Q. Did you make any report of any rougli handling of. this 
train! 
. · A. No, sir. ; 
Q. Was there .any rough handling of the train as far .as 
you can now recollect 7 · 
A. None as I know of. 
CROSS EXAMINATION. 
By Mr. May.: 
· Q. Mr. Barnett, you said you heard of it sometime later. 
Just when did you gain the information that Mr. Watts had 
been thrown from the train Y 
A. I was notified to report to the office. That was the 
.first I heard of it. Q. When was that? 
A. I imagine that was about three months. later. 
Q. Do you recall the trip Y · 
A. Well, yes, I do. 
Q. What fixed it in your mind Y 
A. Well, as a r~le I keep :a record and I very seldom work 
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a passe·nger train. I am mostly in freight and as a rule the 
majority of the .times I catch a passenger train 
page 88 ~ it sticks fairly close to you. .Of course, it takes a 
· minute or two to check back. I also keep a record 
of my time. 
Q. Do you know how the train ran the night before this 7 
A. What is that? 
Q. How was the train running the night before this 7 
A. I wasn't on it. 
Q. The night after it? 
'.A. The night after? 
Q. Yes. How did it run then? · 
A. I don't know. I only had it for one trip. 
Q. As a. matter of fact this· trip does not have any more 
-significance to you than any other trip you might make, does il? . 
A. Not necessarily. 
Witness stood aside. 
WILLIAM COX (col.), 
. a witness called on behalf· of the defendant, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Marks: 
Q. Will you state your name and residence 7 
A.. My name is Willis N. Cox. 
Q. Where do you live Y 
A. I live in Washington, D. C. 
page 89 ~ Q. By whom are you employed 7 , 
. A. By the Ric)nnond, .Fredericksburg & Potomac 
Railroad. 
Q. What do you do for the railroad? 
A. I am. a parlor car porter. 
Q. Was the parlor car of which you were the porter part 
of the train first 77 that came down from Washington on 
August 9, 19467 · 
A. You say was the parlor car-
Q. Was your car on that train f 
A. Yes, sir. I was about the center.of the train. 
Q. Tlmt is the train tlmt your parlor car returned from 
\V nshington on, is it not? · 
A. Yes, sir. 
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Q. Did you .have any duties on the train other than the 
usual duties in the parlor.carY 
I A.. No; sir. . . . . 
Q. You ha.ve nothing to do with the other part of the train f 
A. No, sir. . . 
Q. Did you go to any other part of the train on the. trip 
down leaving Washington-due to leave at 6 :40 P. M. on 
August 9th last year Y 
A. On that date., no, sir, I didn't. . 
Q. Did you know anybody had fallen off the train on the 
. . way·downY 
page 90 ~ A. No, sir, I d_idn't. . . ~ : ~ : 
Q. Do you have any. duty, to take :any action m 
the e:vent there· is .any rou~h handling of the train T 
A .. No, sir; only .. a~tention. is paid to it when there was 
rough stops or rpugh.handling of.the train is made.: 
Q. Did you report any rough handling of that train on that 
date? '. 
A. No, sir . .-~ . 
Q. As far as you can recollect was there any rough hand-
liq 1 . 
A. 1 don't' remember. I might say it wasn't any. 
CROSS EXAMINATION. 
By Mr. Young: · . .. . .. , 
Q~ ,How many years have you done this work as a parlor 
car porter? . : ' , , :: ,;-'.. : 
A. How long I been with the railroad 7 
Q. Yes. · 
A. I have bee~ with the R.· F. & P. Railroad about thirty-
six or thirty-seven years. · , 
Q.- Have you ever in those thirty-six or· thirty-seven years 
made a report that the train was not handled properly? 
A. I was asked by the conductor about the train, did I no-
tice. any rough stopping of the train. . · 
Q. I mean of your own volition did you ever make out a 
. report and send it to some superior to the effect 
page ~1 ~ that the train wasn't handled properly! 
. A. No? sir, I ha~en't. . 
Witness· stood asid~. 
.. -.. '. 
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page 92 } W. J. SNELSON, 
a witness c.alled on behalf of the defendant, being 
first duly sworn, testified as follows : 
DIRECT EXAMINATION . 
. By Mr. Marks:· 
Q. Will you state your name and address! 
A. W. J. Snelson, 15 N ort.h Shields A venue. 
Q .. That is Richmond Y 
A. Richmond, Virginia. 
Q. Are you an engineer on the R. F. & P. Railroad t 
A. Yes, sir. 
Q. How long have you been an engineer Y 
A. Since January 1, 1914. 
Q. Were you· the engineer on tl1e locomotive that pulJed 
the train known as First 77 from ·w ashington to Richmond 
due to leave Washington at 6 :40 P. M. on August 9, 1946! 
A. That is what the records show. 
Q. Is this your record that you made of it yourself? 
fi.. Yes, sir, that is my record. 
Q. Does it show what engine you had Y 
A. 602. 
Q. That is the number of the engine? 
A. Yes, sir. 
Q. Does it show the date? 
A. Yes, sir; 8th month, 9th day, 1946. 
Q. The 8th month is AugusU 
page 93 } A. Yes, sir. 
Q. So it was Aug·ust 9., 19467 
A. Yes, sir. 
Q. Does it show the train number? 
A. Yes, sir ; First 77. 
Q. That means that is the number of the train as it is car-
ried on the railroad records Y 
A. Yes, sh. Q. Does it show what time you left Washington? 
A. No, sir. 
Q. Does it show what time you arrived in Richmond? 
A. Yes, sir; 9 :42 P .. M. and to the ash track 9 :55 P. M. 
Q. What is ·the difference betwe~n those twoY vVe don't 
know much about railroading. 
A. I stopped at Broad Street Station at 9 :42. 
Q. That is where the passengers got off7 
A. T~at is where the engine was cut off to take it back to 
the roundhouse at 9 :55. 
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· Q. As engineer on that train was it your duty to inspect 
the engine and report any defects that might appear in it! 
A. Any defects that I kn~w of I report on this form. 
Q .. Did you report any defectet on your engine at the end 
of the trip that day? . 
A. No, sir,· except grease wedged between the 
page 94} engine and the engine ta~k. · 
Q. Was your engine in good operating condition 
on its trip from .,'\7ashington to Richmond on that dayY 
A. Yes, sir. · 
Q. As far as you can recollect now was there anything un-
usual in the operation of the train, particularly between Ac-
cotii;ik and Quantico, coming down Y 
. A. Nothing unusual. , · 
Q. Do you recollect any .rough handling of the train of any 
kindY 
A. No, sir. 
CROSS E:Li\.MINATION. 
By Mr. Young: · 
Q. Are you familiar with the 'time tables that were in ef-
fect at the th;ne of this accident; namely, on August 9, 1946 Y 
A. Well, I couldn't say tba t I am. They change those 
things every little while· and I couldn't remember those time 
tables my memory that far back. 
(~. Do you know what time you were supposed to arrive 
in Richmond? ·was it 9 :10?. . 
A. I couldn't tell you. I would have to refer to the time 
table and they change the time of those trains nearly every 
time they change the time table. I really wouldn't like to 
say. 
page 95 } Q. ·what. time did you leave Washington! 
A. I couldn't tell you that. It is a record of it, 
but I don't have it. 
.,,. 
Mr. Marks: The conductor has that. He is here. 
A. ( continued) I don't make that part of it .. 
. Q. How many times did you stop between Washington and Quantico, Virginia t ._ · 
A. Alexandria and Accotink. 
Q. What kind of stop did you make at. Accotink? 
A. For passengers to get off or take on. 
Q. You came to a complete stop Y 
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A. Oh, yes. 
Q. Now how mucl1 of a train did you have on this particu-
lar occasion 7 The brakeman has testified you had three extra 
coaches for a military shipment that day. Do you recall thaU 
. A. No. The conductor said he had eleven cars. I don't 
recall how many I had. 
Q. How many cars does tlmt train normally have? 
A. They will have anywhere from ten to eig·hteen. 
Q. How fast does -your engi~e pulling a train of the size 
that you had on this particular day-how fast will it ac-
celerate 1 I mean starting from a stop how long would it take 
you pulling normally before you get up to 50 ,miles 
page 96} an hour? 
A. Well, that depends a lot on the lay of the 
road. It wouldn't take v~ry long at Accotink because you 
have the grade with you. 
Q. How long would yon say t 
A. Well, I would have full speed in three minutes· any-
w~ . Q. Can you feel the way the coaches behind yon .are be~ 
having· when you are at your p~st at the controls of the loco-
motive? 
A. Sometimes I can. 
Q. I mean whether riding smoothly or not Y 
A. If it is any jerk to amount to anything you can feel it. 
Of course., you wouldn't feel a little rock or anything like 
that, but anything unusual you could feel it. 
Q. Tell us this. As the cars enter a curve is there ~ome-
times more whipping than there normally would be in an 
absolutely straight stretch Y • 
A. That depends a lot on the degree of the curve. A. small 
curve I don't think would hardly affect it; if you had a stiff 
curve, naturally it would. · 
Q. Vvould you get some whipping motion of the _cars as they 
started around the curve t 
A. If the curve was stiff enough you might get some, but 
there is no curve in this particular place that you 
page 97 ~ would hardly notice at all. . 
Q. Is Accotink a normal stop for this train Y 
~No,~~ , 
Q. If you were due in Richmond at 9 :10 and you arrived 
at 9 :4">. of rourse you were late, weren't you T 
A. Yes, sir. _ i ·ii, i 
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RE-DIRECT EXAMINATION. 
By Mr. Marks: 
Q. Mr. Snelson, it appears that the plaintiff in this case 
fell off the train 4.3 miles south of Accotink. About bow fast 
would you be running or were you running that day in that 
area about 4 miles-
A. I would say about 60 miles an hour. 
Q. And is that your tegular speed along in there! 
A. Yes,. si1;, that is about what it u~ually will lead up to. 
Q. Wh& t. js your maximum lawful speed 1 
A. 70 miles. 
Q. How long would you estimate it took you after you made 
your stop at Accotink from the time you started until you 
got say 41h miles south of Accotink; how many minutes! 
A. I would say six minutes. 
Q. Do you think it would be· more or less Y 
. . A. It might be a little less, but I don't thi~k it 
page 98 } would be any more. . 
Mr. Marks : If Your Honor please, I would like to file in 
evidence as Defendant's Exhibit No. 2 the engineer's report 
that he has identified ancl made when he arrived at Richmond 
and with the Court's permission I would like to file a copy 
so we can restore the original to our records. 
Mr. May: We have no objection to that. 
· Note: Filed and marked Defendant's Exhibit No. 2. 
Q. Your duties do not carry you back in the cars. of the 
train at all, do thcy7 · 
A. No, sir. 
Q. You are on the engine at the front endT 
A. Yes, sir. Very seldom I go back in the cars. 
RE-CROSS EXAMINATION. 
By Mr. May: 
Q. You can't run it quite as well from·back there, can you f 
A. No, sir. You have got to watch where you are going. 
Witness stood aside. 
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page 99 } V{. J. BLUNT, · 
. a witness called on behalf of the defendant, peing 
first duly sworn, testified as follows : · · . . 
DIRECT EXAMINATION. 
B:v -Mr. Marks : 
·Q. Please state your name and residence. 
A. W. J. Blunt; Elmont, Virginia. 
Q. That is right up here out of Richmond., isn't it? 
.A. Yes, sir. 
Q. Are you employed by the R. F. & P. Railroad! 
A. Yes, sir. .. 
Q. Were you fireman on the train known as :first 77 that 
was due to leave Washington at 6:40 P. M. on August 9, 1946T 
A. Yes, sir. · . · 
Q. Did you join with the engineer in making an engine-
nian~s report when you :finished the trip at Richmond 7 · 
A. Yes, sir.. . 
Q. You signed the report along with the engineer, did yo:u 1 
~- Yes, sir. 
Q. WiU you examine that report and state whether there 
was any defect or bad operating condition in the engine! 
..A.. No, sir. ' 
Q. Was the engine in good operating condition throughout 
the trip? · 
page 100 ~ A. Yes," sir. 
' Q. As :fireman you ride on the engine 7 
..A.. Yes, sir. . 
Q. Do you have any duty to go bark in the cars at all Y 
A. No, sir. 
Q. Did you g·o back in the cars. on this train on this date? 
A. No, sir. 
Q. Did you know anybody had fallen from the train when 
you came into Richmond f 
..A.. No, sir. 
Q. Do you have any recollection of any rough handling of 
the train on that date, particularly between ..A..ccotink and 
Quantico? 
..A.. No, sir. 
CROSS EXAMINATION.' 
By Mr. Young: 
Q. How do you recollect this particular tripY Do you have 
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. any way of doing so, :anything to distinguish this. trip .from 
any other trip Y 1 
A. No, sir. . 
Q. Is this your regular run or .was it at t:hat time Y 
A. At that time. 
Q. Do you have any recoll~ction of it or was it just one !of 
those trips Y . . 
page 101. ~ A. I don't remember any rough handling. 
· Q. I am not speaking of the rough handling. 
· I am asking you if you can fix in your mind this trip that we 
are talking about. Do you remember the. date we are talking 
about! 
· A. No, sir . 
. Q. Now, Mr. Blunt, how long have you been acting as fire-
. man? I mean how many year~. . 
· A.· Ten years this. last February. 
Q. Could you estimate for us how long it would take a train 
-containing ten to twelve coaches to start out f.rom Accotink 
station .. and get up ·to a speed· of·60 miles an'hourV I mean 
assuming the train is at a dead stop . 
. A. I would say about· five and a half minutes. 
RE-DIRECT EXAMINATION. 
By Mr. Marks: 
Q. You cµd sign this report, though, and made it pursuant 
to your duties that shows, you were the fireman on that train 
and that nothing unusual happ'ened 1 . 
.A. Yes, sir. 
Witness stood aside. 
page 102 ~ L. HUGHES, 
a witness called on behalf of the defendant, being 
4 first duly sworn, testified as follows: · 
DIRECT EXAMINATION. 
By Mr. Marks:· 
Q. Where do you liveY 
A. Richmond. · 
Q. Are you employed by the R. F. & P.? 
A. Yes, sir. 
Q. As train po:rter? 
A. Yes, sir. 
i-•:·,O,·~·-· 
' ,, ; ... ·-· . 
' . 
• f,. • ' ' ~: 
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Q. Hpw long have you been train porter Y 
A.· Approximately five years. 
8-1 
Q. As train porter what do you do7 Do you accompany 
the conductor in the main part of the train or are you as-
signed to a special car 7 
A. No, sir, I go with the conductor in the.day coaches. 
Q. You are the porter that looks after the ·day coaches? 
A. Yes, sir. 
Q. Do you also assist the conductor when he collects fares, 
takes up tickets, and attend· people getting on and off trains t 
A. Yes, sir. 
Q. _ Were you the porter on the train known as first 77, due 
to leave Washington at 6:40 P. M. on August 9, 19467 
·A.· Yes, sir, I was. · 
page 103 } Q. The consist sheet of the train shows who the 
crew was and the cars on the train, does it not Y 
A. ·Yes, sir. · 
Q. I show you the consist sheet of the train which happens 
to be on a Pennsvlvania Railroad. form and will ask you 
whether that was the consist sheet of this train as far as vou 
know¥ It gives the information up at the top. .. 
A. Yes, sir. 
Q. Now you were the train porter on that train, were you T 
A. Yes, sir. 
Q. Who was the conductor Y 
A. Captain Usher. 
Q. Do you remember which side of the train the passengers 
were loaded on; that is, on which side they boarded the train 
cit Washington, whether··on the·. west side or the east side! 
A. It was the west side. 
Q. The train was made up and headed south Y 
A. Yes, sir. · 
Q. And the passengers got on on the west side, is that cor-
rect! 
A. Yes, sir. 
Q. Now when the passengers were loaded on one side of the 
train, on this occasion the west side, do you have · 
page 104 } any duties to perform with respect to the vestibule 
· doors on the east side·7 __ 
A. Yes, sir, I closed all the doors on the east side. 
Q. Do you remember h_ow many coaches were on the front 
of that train, the regular coaches on. that date or notf 
A. I think it was a combine and three coaches. 
Q. You mean a combination coach and three coaches? 
A. Yes, sir. 
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Q. What is a combination coach? 
A. Part passenger and part bagg~ge car. 
Q. Which part baggage; the front part or back part f 
~ The front part is. 
Q. On this day after the train was made up there in Wash-
ington and befcnfe it left did you examine the doors on the 
east side of the -train, the opposite side from which the pas-
sengers were being loaded 7 
A. Yes, sir. 
Q. Were they all shut and s~curely fastened! 
A. Yes, sir, they were. 
·Q. Now when the passengers were loaded and the train .was 
ready to leave Washington what did you do with reference to 
the vestibule doors on the west side where the passengers were 
loaded? 
A. All the doors on the train are closed when the train 
. ,leaves. 
page 105 ~ Q. Who closes them Y 
A. I do. 
Q. Did yon close them on this date Y 
A. Yes, sir. 
Q. What was the first stop your train made after you left 
Washington Y 
A. Alexandria. 
Q. Do you have any indep~ndent recollection of the· train 
stopping at Alexandria on this occasion t 
A. No, sir, other than it was a regular scheduled stop and 
I· know we stopped there. 
Q. Nothing happened at Alexandria that impressed this par-
. ticular occasion on your mind Y 
A. No, sir. 
Q. When you stopped· at Alexandria was the coach door 
that you handled your passengers through on the west side 
or east side? 
A. The west side . 
. Q. So that you were going down on the southbound track 
which was the west track Y 
A. Yes, sir. 
Q. And you handled your passengers on the west side of 
the train T 
A.. Yes; sir. 
Q. Do you remember whether your train stopped at Acco-
tink or notY 
page 106 ~ A. No, sir, I don't. 
Q. You have no definite recollection of thatt 
/ 
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A. No, sir. 
Q. Did you open any door-:vestibule door on the east ~ide 
of that train at any. time between the time you shut them in 
Washingion to the time the train arrived at Quantico Y 
A .. No, sir. 
Q·. Did you have any occasion to look at or do anything on 
the west side of the train which would require opening the 
door-I mean on the east side Y 
A. No, sir, I didn't. 
Q. Did you see any doo·r open on the east side of the train-
A. No, sir. 
Q. -at Accotink or be~ween Accotink and· Quantico 7 
A. No, sir, I· didn't. 
Q. If one was open, do you know who opened it or when f 
A. No, sir. ~ · 
_ Q. Did you know anyone had fallen off the train Y 
A. No, sir. 
Mr. May: No questions. 
Witness stood aside. 
page 107 ~ J. W. USHER, 
a ,yitness calle<J_ on behalf of the defendant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Marks: 
Q. State your name and residence. 
A. J. W. Usher; 812 N. Tilden Street, Richmond, Va. 
Q. Are you employed in the train service of the R. F. & P. 
Railroad! 
A. Yes, sir. 
Q. How long have you been in train service? 
A. Stnce December .1, 1906. 
Q. You are now a passenger train conductor, are you not Y . 
A. Yes, sir. · . 
Q. How long have you been a passenger train conductor Y 
A. Well, I just don't know exactly; somewhere abo~t eight 
years regularly. · 
Q. Approximately-
A. Approximately eight years regularly .. 
Q. And prior to that extra 7 ' .,., .. 
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A. Yes, sir. 
Q. Captain, were you the conductor of passenger train first 
77 due to leave Washington at 6 :40 P. M. on August 9, 19467 
· A. Yes, sir. 
page 108 r Q. I hand you a sheet and ask you whether that 
· is made in your handwriting and is that the official 
consist: of the train; thatis, showing what the engine was and 
what the cars were and their order in the train? 
A. Yes, sir, all ih my handwriting except the leaving tj.me 
and that is down at the -bottom. 
Q. Sixteen minutes lateY 
A.Yes, sir, delayed sixteen minutes making up train and 
the ·entry here of 22 that was the number of the· track. 
Q. That you came out ofY 
A. Yes, sir. 
Q. Do you make up the consist and give it to the statioJ'.l 
master before you leave; is that the idea? 
A. Yes, sir, that is right. 
Q. What was your engine number on that train? 
A. 602. 
Q. Who was ·your engineer T 
A. W. J. Snellson. 
Q. Who was your fireman 7 
A. W. J". Blount. 
Q. Who was your flagman Y 
A. T. D. Meredith. 
Q. Who was your baggage master! 
A. W. S. Barnett. 
Q. And who was your train porter on that train 7 
. ~. 
A. L. Hughes. W. N. Cox was the parlor· car 
page 109 ~ porter?· . · . 
Q. Was that the entire train crew. 
A. That is all. 
Q. What is the official number of that train 7 
A. First No. 77. 
Q. What time were you due· to leave_ WashingtonY 
A. 6:40P. M. . . 
Q. What time did you actually leave Y 
A. 6:56 P. M. 
Q. Which made -you sixteen minutes late leaving! 
A. Yes, sir. . 
Q. How many cars did you have in the train Y 
A. Eleven. . 
• ·f 
Q. How many coaches did you have on the head end next 
to the en gin C' Y · 
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A. Four,.including one combination car. 
Q. That is a combination baggage and passenger ·car? ·-
A. That is right. · 
Q. Which end is the baggage end; the end next· to the en~ 
. gine or the other end 7 
A. Next to the engine. 
Q. Now those four coaches were for coach- passengers, as I 
understand it 7 · 
A. Yes, sir. 
. Q. Now behind the fourth ·coaeh what did you 
page 110} have next? 
.A. Parlor car. 
Q. Tliat is known as the Dolly Madison parlor qarT 
.A. Yes. · 
Q. And that is the parlor car Cox was porter in 7 
A .. Yes. , 
Q. What was next behind the parlor car7 
A. A dining car, R. F. & P. Alexandria. 
Q. What next! 
.A. Coach R. F. & P. 530. . 
Q. Then what nexU 
A . .A dead-head Pullman .car. · , . 
Q. And then on the rear of the train you had three special 
troop coaches, is that correct f 
A. Yes, sir. 
Q. Which made a total of how many cars in the train! 
A. Eleven. · 
· Q. Now which side of the train did you load your passen-
gers on in Washington at the Washington station! 
A. On the west side. · 
Q. Whose duty is it to see that the vestibule doors on the 
opposite side-the east side are closed and' securely fastened Y 
A. The trainmen and the conductor and porter. 
Q. Your porter on this particular train-did you have any-
. body in the forward coaches with you except your 
page 111 } regular train porter 7 . 
A. That is all. 
Q. Did he have a duty to attend to the vestibule doors T 
A. He closed all of them. 
Q. Now when you left Washington after loading the pas-
sengers were your vestibule doors on the west closed T 
-A. Yes. 
Q. What was your first stop after you left Washington? 
A. Alexandria. 
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Q. Did you ever see this gentleman over here,. Mr. Watts 
in the sailor uniform Y ·· 
A. I think so. 
Q. Where did you first see him Y 
A. On the platform at Alexandria. 
Q. By the platform do you mean the station platform or-
A. The car platform. . 
Q. How do you remember that you saw him on the car plat-
form at that time Y 
A. Well, he. was standing on the platform in the way of 
passengers getting on and off and I asked him to m:ove off. I 
just happen to remember him; he.isn't bad to look at. 
Q. Did he move off? 
· A. Oh, yes, he moved. 
Q. Between what cars did you unload passen-
page 112 ~ gers at Alexandria Y 
· A. You mean me personally Y 
Q. Yes. 
A. Wbat vestibule I opened for the passengers.? 
Q. Yes. 
A. Between the third and fourth coaches. 
Q. That would be the third and fourth coaches from the 
front of the train Y 
A. That is right. · 
· Q. The vestibule between those coaches Y · 
A. Thaf is right. 
Q. Do you know a man named D. R. Cutchin f 
A. Oh, yes. 
Q. Was he on your train f 
A. Yes,. sir, he was one of the passengers on it. 
Q. Where was he riding with reference to the vestibule be-
tween the third and fourth coaches Y 
A. In the front seat on t,he east side of the fourth car. 
Q. When you stopped at Alexandria and unloaded·and then 
got back on the train was the vestibule door on the west side 
through which you had handled your passengers closed Y 
A. Yes, sir. 
Q. At Alexandria Y 
.A. It was closed when I got 011; I closed it. 
page 113 ~- Q. That is what I meant. 
A. Yes, sir. , 
Q. Was the vestibule door on the east .side of the same ves-
tibule closed also Y · 
A. Yes, sir. • 
-.. 
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Q. When you got back on and saw that those doors were 
closed at. Alexandria what did you do then in the performance 
of your duties Y 
A. Well, I went to some other part of the train to attend 
to _my duties otherwise. 
Q .. Did you go forward f 
A. I went forward-I expect I did. I won't say I went 
forward. I either went forward or back; I had business both 
ways. · 
Q. Did you have any occasion to stop at AccotinkT 
A. Yes, we stopped at Accotink that nig·ht. 
Q. Did you go forward-
A. I was forward at Accotink, yes. 
Q. You don't remember whether you went to the front or 
back immediately after you left Alexandria Y 
A. No, I don't. 
Q. But you went forward or were forward of that point 
at AccotinkY 
A. I was forward at that point on arrival at Accotink. 
Q .. Did you make a stop at Accotink that 
page 114 ~ time? 
A. Yes. 
Q. Is that a regular scheduled stop for that train Y 
. A. No, sir, that is an extra stop. 
Q. When you say an extra stop you mean you have special 
orders to stop Y · 
A. Special orders to stop. 
Q. Did you stop at Accotink? 
A. Yes, sir. 
Q. Did you let off or take on passengers there 7 
A. Yes, we stopped and either let off or take on passengers, 
· I don't remember which. 
Q. Which side of the train or the vestibule did you open to 
handle your passenger or passengers at AccotinkY 
A. The west side. 
Q. Was that another vestibule -farther forward than the 
one you opened at Accotink Y 
A. Yes, sir, nearer the engine. 
Q. About how long were you at Accotink? 
.A. Well, I would say two minutes. 
Q .. When you handled your passengers at Accotink did you 
re board the train yourself Y 
A. Yes. 
Q. Was the vestibule closed on the west side that you got 
ouU 
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A. Ye-s. 
page 115 } Q. Now it appears that Mr. Watts, the plain-
tiff in this case, fell out of an open vestibule door 
on the left side 4.3 miles south of ·Ace-otink. Were you forward 
in the train during that time or some other place i:µ it? Where 
were youY . 
A. I was forward then. After we left Accotink I was for.: 
ward. 
Q. Were you attending to your regular duties as conductor Y 
A. Yes. 
Q. When did you go back through the coaches to the vesti-. 
bule between the third and fourth coaches that you had pre-
viously opened up and closed at Alexandria? 
A. I went back there on arriving at Quantico station, as we 
arrived at Quantico. 
Q. You went back to that same vestibule that you had 
opened.at-
A. Accotinkf 
Q. No, Alexandria. 
A. -Yes, sir. 
Q. Now when you went back was the vestibule on the east 
side open when you came into Quantico station? 
A. No, sir, it was closed. 
Q. Was the vestibule on the west side open f 
· · A. No, sir. It was qpened there. 
page 116 ~ Q. Did anyone open the vestibule on the west 
side to handle the passengers at Quantico Y 
A. Yes, sir, I did. 
-. Q. Did you know anyone had fall en off of your train up 
there between mile posts 91 and 92, 4.3 miles south of Acco-
tink 7 
A. No, sir. 
Q. Did you open any vestibule door on the east side of the 
train between. the time they· were. closed in Washington and 
the time you got to Quantico? 
A. The east side? 
Q. Yes. 
A. No, sir. 
Q. Do you know any reason that any vestibule door on that 
side should have been opened during that space Y 
A. No, sir; no reason why it should have been opened. 
Q. Did you see anybody open them w:hile the train was at 
Accotink! 
A,.. No, sir, I didn't. --
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. Q. That is, the vestibule on the· east side of the train! 
A. No, I didn't. · 
Q. Did you know that a vestibule door on the east side 
of the train had been opened by someone Y 
A. No, I didn't 
Q. Did you have any reason to believe that one 
page 117 } had been opened at Accotink T 
. A. No, I didn't. 
Q. Did anybody, a sailor or marine, say anything to you 
while your train was standing at Quantico? 
A. A marine did. A marine that got off there asked if I had 
seen-
Mr. Marks: Don't tell what he said. 
A. (continued) Yes, a mail in marine uniform asked me-· 
Q. Did he inquire about somebody 7 
A. Yes. 
Q. Did he make any request of you T . 
A. He .asked me if I had seen his traveling companion and 
I told· him no. 
Q. Did he ask you if you found him on the train to send 
him back on the next northbound f 
A. Yes, sir, and I told him I would. 
Q. Did you find him on the train Y 
.A.. I did not. 
CROSS EXAMINATION~ 
By Mr. Young: 
Q. Captain Usher, do you recall in your own mind the date 
we are talking about of this occurrence? If you do, just . 
state it. · 
A. The 9th of August, 1946. 
Q. Now I believe you were able to tell us from 
page 118 } one of those slips the exact moment you left Wash-
ington. · Could you refer to that again and tell us 
the time of departure? 
A. 6:56 P. M. 
Q. From those records which you have here today could yon 
tell us what time you arrived in Quantico? 
A. No, I can't tell you the time we arrived at Quantico 
because it is no station operator there and I didn't show·it 
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on that. I just showed the delay we had in making the extra 
stop. . 
Q. Do you know how long it takes a train like that to run 
from Washington to Accotink Y 
A. When I have my schedule with me I can tell exactly. 
Q. Could you tell us with reference. to one of these time 
tablesY . 
A. There is an official running schedule-
Note: Mr. Marks hands booklet to witness. 
A. (continued) 37 minutes. 
By Mr. Marks: 
Q .. That is from Washington to Accotink Y 
A. Yes. 
By Mr. Young: 
Q: And you left there what time f 
A .. 6:56. 
Q. Do you know what time this particular train on this par-
ticular night arrived in Quantico! 
page 119 ~ A. No, -I do not. 
Q. Do you know when it was due to arrive there 
or could you tell from any of these schedules Y 
A. Due there at 7 :38. · 
Q. Had you made up any of the time you had lost by getting 
a late start in Washington Y 
. A. No, that I don't know just right offhand. I could get 
it at the office from the official records. -
Q. The engineer who has been on. the stand te,stified they 
were approximately twenty-five or thirty minutes late in 
arriving at Richmond. Would that help you any in being able 
to tell us whether the train was late in arriving in Quantico? 
A. We don't keep any time of arrival or passing Quantico Y 
Q. Do you recall wliether or not it was dusk or dark when 
you arrived in Quantico on that occasion 7 
A. Well, it wasn't bright daylight. It Wf:l.S between sun- · 
set and dark. 
Witness stood aside. 
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a witness called on behalf of the defendant,: being · 
first duly sworn, testified as follows : . , 
/ 
• 
DIRECT EXAMINATION. 
By·Mr. Marks: 
Q. Will you state your name and residence? 
.A.. D. R. or Donald R. Cutchin; 1915 Maple Shade Lane, 
Richmond, Va. · 
Q. ·What is your occupation 7 · 
A. I am a passenger conductor for the Seaboard Air Line. 
Q. And you run on the Seaboard from Richmond ·south, 
is that right 7 
.A.. To Columbia, S. C. . 
Q. How long have you been a trainman on the Seaboard 7 
.A.. Forty-one years. · 
Q. How long have you been a passenger conductor Y 
A. Twenty~five. 
Q. Were you on the train known as first 77 of the R. F. & 
P. that-was due to leave Washington at 6:40 P. M. on August 
9, 1946,7 
A. Yes, sir. 
Q. How did you happen to be on that train? 
A. I had taken my little baby daughter and two little grand-
children to Washington that day to visit the Zoo. 
Q. Did you take them to the Zoo 7 
· A. Yes, sir. 
Q. What train did you go up on T 
page 121 ~ A. Went up on a local train that left Broad 
Street about 7 A. M. 
Q. And you returned on the 6 :40, first 77 Y 
· A. Yes, sir. 
Q. Now where were you and your daughter and your two. 
little grandchildren riding on the train or where did you take 
your seats and .where did you ride on the train on your re-
turn trip¥ _ 
A. We rode in the fourth coach from the head end and I 
found a double seat on the east side, the front seat~ in th~, 
car. 
Q. You mean the double seats facing eac.h other like they 
do at the end of the car? 
A. Yes, the first seat back up against one of the men's 
washrooms and the other one forward, which gave me four 
seats together for me and the three children. 
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Q. Did you and the children occupy those four seats facing 
each other? 
A. Yes. • 
Q. ,Vbich seat did you occupy; the one looking toward the 
front of the train or the other one? , 
A. The one looking forward towards the front of the train, 
next to the aisle. 
Q. "Will you look at this gentleman over here, 
page 122 ~ Mr. Watts, the plaintiff in this case., and state 
whether you recognize him and remember having 
seen him on that train i 
A. -Yes. sir, I saw him. Q. "Where did you first see him Y 
A. As the train got ready to leave the station at Washing-
ton the door at that time was propped open-
Q. Which door f 
A. The front door of the car was propped back against the 
east side of the washroom. -
Q. You mean the door entering into the coach? 
A. That is right. It was open· and fastened back. I didn't 
answer your question, though. ,vhen I saw him the train 
had been called and announced to leave and he come up on 
the platform, he and one or two other men. 
Q. Do.you rememQcr the train stopping at Alexandria Y 
A. Yes, sir, it did. 
Q. Did you see him at Alexandria Y 
A. Yes, sir, 110 was out on that platform again. 
Q. Now after you left Alexandria what was your next stop, 
if you remember? 
A. Accotink. 
Q. Were you riding in your seat where you dP.scribed the 
location when you got aboard? 
A. The same seat, yes, sir. . . 
· Q. Tell the Court and jury what you sa.w at 
page 123 ~ Accotink, first with referen<:>e to the vestibule door 
on the east ·side of the train and then what hap-
pened after you left Accot.ink. , 
A. Well, at the front end of that car the train crew ·didn't 
open up to receive or discharge passengers. 
Q. Where? 
A. At Accotink, but oYcn· on the east side was a railroad 
freight station or passenger station-I couldn't tell vou 
gentlemen which it was, but it was the R. F. & P. station, and 
it was two girls in the window and two soldiers come out 
from behind me_ in the car I was riding in and I heard the 
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door slam open. They jumped down. and went over there to 
the window and were laughing· and talking. to these girls 
until, in railroad languag·e,_ the man called his flag; that iE?, 
· ready to go and blew his whistle for the flagman to come on, 
and they come back and climbed on the train and come on in. 
Q. You say you heard. the door open against the end of 
the car when tlley g·ot off-jumped off on the east side' 
A. Yes, sir. 
Q. Did you hear it rlose when they got hack. on 7 
A. No, sir, and from the time they come back-I could see 
·. them thro~gh the window-the time they come back to the 
train and got in the car I seriously · doubt if. they took the 
trouble to close that door-
Mr. :May: Just a minute. · I object to the man's doubts. 
He said he seriously doubted whether they closed 
page. 124} the door and we object to his doubts or thoughts 
about the subject. If he has knowledge, of course, 
we are glad to lmve that. · 
The Court: State your. lrnowledge. 
By Mr. Marks: 
Q. You didn't hear it closed Y 
A. No, sir. 
· -Q. Now please tell us when you next saw Mr. "'Vatts. the 
gentleman here, as the train left or shortly after it left Acco-
ti11k. . 
,A. Well, it was some little time, long enough for the train 
to get up pretty good momentum, 30 or maybe 35 miles an 
hour. Frankly, I am not in position to give you the speed, 
but it was three or four minutes after we had left Accotink. 
Mr. vVatts come back to that car door as. though he was com-
ing in, but he never come in and he stood there looking 
through the glass a minute or half a minute and then turned 
around and on the right side of each vestibule car; the ma-
jority of them, as you go out there is what we call a grab . 
handle about that lon·g (indicating) and sits off about 4 inches 
from the vestibule. He took hold of that grab handle and 
stood there a little while with his back to me and then he 
looked to the east and he turned and went that way~ 
. Q. Did you bear any.tl1ing under the car after he disap-
peared in that way! 
page 125 ~ A. I definitely heard the rocks hit up under the 
. body of the car. 
Q. Did you hear anything. that sounded like a bump or any-
tl:~~--,.,. 1~1-c t~~~~? 
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A. Yes, sir., but it is two things there. I could have heard 
bis body hit under the car or if a rock had gotten under the 
wheel it would cause approximately the same bump and I 
can't distinguish w}lich it was. 
Q. After he disappeared in t11at way did you go to the 
vestibule to see if he was still there 1 
A. I got up after I thought about it a little bit and went 
to get me a drink of water, which was right Uiere almost at 
the complete front end of the car, and I walked to the door 
and took a drink of water and looked over that way and 
the vestibule door was open and he was gone. 
Q. How long, if you can tell us, do you think it was between 
the time from starting- up l~aving Accotink to the time he 
disappeared to the right as you have described t 
A. Well, somewhere from three to five minutes.' 
CROSS EL~AMINATION. 
By Mr. May: . 
Q. Do you know whether the door was open or closed be-
fore the train got to Accotink Y 
A. I couldn't say that it was closed, but I am confident 
that it was opened by the soldiers because I heard 
page 126 ~ them when they shoved it back against the body 
of the- car. You see the train was standing dead 
still then. 
Q . . You didri 't see it 1 
A. No, sir, I didn't ~ee it. 
Q. And you don't know whether the door, I believe you 
said, was actually open or closed as the train pulled into 
.Nccotink Y · 
· A. I absolutely couldn't say pm:;itive whether it was open 
or closed, but I do say that when the soldiers went out there 
I heard the door slam hack open against the body of· the car. 
Q. It might be pulled open all the way or might have been 
shoved back part of the way at that station so far as you 
know? 
A. ·Yes. 
Q. Now let me see with reference to where you were seated. 
What was there between von and the vestibule? 
A. Nothing but two washrooms-two men's washrooms, one 
on each side of the aisle. . · · 
Q. How long are they Y . 
A. Oh, about between three and a half and four feet. 
Q. Three and a half to four feet long Y 
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.A. Yes. 
Q. You, of course, could not see through them Y 
A. No, sir. 
page 127 ~ Q. Now when was this accident called to your 
attention ag·ain Y 
A. You mean in the days to follow that T 
Q. Yes. 
Mr. Marks: I object us immaterial when it was called to 
his attention. 
. ./. The Court: ObJechon oYerruled. 
Mr. Marks: Exception. 
By Mr. May: 
. Q. When did you have occasion to consider the idea that 
somebody had actually gone out of that door after that time? 
· A. Well, I was confident at the time that Mr. Watts had 
fallen off the train. 
Q. When did the investig·ator for the railroad compa~y 
first see you about this 1 
A. Sometime in the fall, I don't remember when. 
Q. You mean in the fall of 'last year? 
A. Yes., sir. It was· some. little time after that. . 
Q. And how did you rect .. 11 it so· distinctly sometime after 
thatT 
A. How did I recall wl1aU 
Q. This incident you spoke of . 
. A. Well, it ·was the first time that I had been off of my 
own railroad for sometime and I have spent all 
page 128 ~ of my life on a railroad and I was sitting right 
there looking at it. It was a little bit out of the 
ordinary; it was enough to impress me. If nobody had ever 
said anything to me about it I don't 'think.I would have for-
gotten that. 
Q. What I am trying to get at how did anyone know you 
had any information on the subject of someone falling off at 
alU 
A. l believe the first man that I talked to about it was this 
Mr. Usher, the R. F. & P. conductor. 
Q. When was thaU 
A. That was down · at Main Street station. He and his 
crew were going north and me and my cre,v were going south 
and we met in the station master's office. 
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Q. How.long "7aS t.hat after the occurrence? 
.A. Several months. 
Q. Now,. sir, you are an old conducto.r; aren't youY 
A~ Yes. · 
Q. When this thing happened you were satisfied with the 
man gone and the door open and hearing something hit the 
ground-you were satisfied that man had gone out of the train 
in your own mind 7 
.A:. Yes. . 
Q. And being an old railroacl man do you mean to tell this 
Court and the jury that you waited for several months when 
you knew a man had been thrown out there on 
page 129, r those tracks before you ever gave any intimation 
you knew of iU 
A. You asked me about when I said anything to the repre-
sentatives afterwards. I was a passenger on that train, sir, 
and I had three little girls to take care of and that car was 
full of passengers and I stayed in my seat and Mr. Usher 
didn't come throug·h the train until way after he had passed 
Quantico. Then I told him I thought this sailor had fell off 
the train, but I didn't see him fall off. 
Q. Couldn't you have pulled. the cord yourself under those 
circumstances Y 
A. No, sir. It is against the law for anybody to pull that 
cord except to prevent a wreck, as I understand it. Of course, 
~knowhow to pull the cord, but when a passenger pulls that 
corq. he is liable to pull ont a coupl!ng or derail the train and 
I was just a passenger on that tram. 
Q. You didn't mention it to him at all on the trip that. day, 
did youY 
Mr. Marks: He just said he did. 
Mr. May: Mr. Marks, I am not examining you. If you 
h~ve any objection- . 
Mr. Marks: I do object. 
A. I told him I thought the sailor had. fall en off the train. 
By the Court: 
Q. When? _ 
page 130} A. Before lie got to Ri~hmond way down be-
tween Doswell and Ashland, but I didn't know it ; 
that I saw him go ·towards the open door and heard the .rocks 
hit under the car. 
----
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By Mr. vVay: . 
Q. Now you saw the soldiers come back to the open door, 
I believe you said? 
A. Yes, sir. I saw them come in. the car; the door was 
bound to be open. · 
· Q. And you didn't hear the door closed shut Y 
A. No, sir. 
Q. Do you have any recollection at all that you listened to 
see whether you could hear whether it was shut! 
A. No, sir, I didn't notice whether it was shut or not. 
Q. You didn't know whether it was shut or not? 
A. ';No, sir. · ·. 
Q. In fact., you didn't pay enough attention to it to see 
whether it was open or closed? 
A. I didn't get out of my seat. 
Q. I am not asking you that. Did you pay enough atten-
tion to it to see whether these soldiers closed the door or 
not? · 
A. No, sir. . 
Q. ·what kind of uniform did the man you call Mr. Watts 
have onY 
A. It was a ,sailor's uniform. 
page 131 } Q. State its color. · 
-A. It was blue. 
Q. Like the one he has on now? 
A. Yes, sir. I don't recall whether he bad any stripes on 
it or not; 
Q. You are sure tl1e man you are speaking of had on a blue 
uniformT 
,A. I said that, yes, sir. 
RE-DIRECT EX ... t\I\ITNATION. 
By Mr. Marks: 
Q. Are you sure his uniform was blue or whether he had 
on a white summer uniform? 
A. Now I said he had on blue, but I would bate to swear 
on oath whi~h he had oh. I am not in a position to swear 
whether be had on blue or white. 
Q. Is there any question in your mind about your recog-· 
nizing Mr. Watts sitting here as the person you saw and de-
scribed as getting on the train and on the vestibule and fall-
ing out? . 
A. No, sir, I am positive he is the same man. 
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RE-CROSS EXAlllNATION. 
By Mr. May: 
Q. You knew this, that if those soldiers didn't close the 
door it left a dangerous condition there, di~ you not Y 
· A. How is that, sir. 
page 132 ~ Q. You knew that if the soldiers didn't close 
the door when they returned to the train it left 
a dangerous condition Y 
A. Well, it is dangerous if anybody walks over there close 
~a . 
Q. And you didn't get up to see whether it had been left 
open or riot Y 
A. No, sir. 
By the Court : 
Q. Were you suffering under the same disability that you 
are suffering under now Y 
A. You mean the broken legT . 
Q. Yes. · 
A. Oh, no, sir. I have just had this three weeks. I was 
working then and }lad been working all the time. 
By Mr. May: . 
Q. How long 11ave you been knowing Conductor Usher! 
A. "\Vell, that is hard to say; twenty-five or thirty years, 
maybe thirty-five. I have been acquainted with R. F. & P. 
conductors and trainmen ever since I have he.en on the Sea-
board, but. to say whether thirty years or thirty-five or forty 
I couldn't. 
R,E-DIRECT EXAl\UNATION. 
. . . 
By Mt. Marks: 
Q. You haYe no connection with the R. F. & P. 
page 133 } Railroad, have you f 
. A. None whatever, sir. 
Q. Were you on the train solely as a passenger! 
A. Yes, sir. 
Note·: A five minute recess was taken. 
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RE-CROSS EXAMINATION. 
By Mr. May: . · 
Q. Mr. Cutchins, just one or two.questions further. Were 
you riding in the parlor car or Pullman or day coach 7 
· A. Day coach. . 
Q. How do you know or do you know how many coaches 
were ahead of you to the engine f 
A. Because when I come down to get on-as I told you, 
I have been around railroads a long time-I glanced up 
through the cars. and the first one was a colored car and the 
next two were pretty full, so I go on down to the rear and 
got up in there and I saw right to my left as I went on the · 
train some vacant seats. 
Q. So you counted the coaches. Did· you know what the 
train was composed of yourself, what we call the consist sheet 
from end to end¥ 
A. No, sir. 
Q. Do you know how many coaches Y 
A. No, sir. 
Q. But you know the number of the one you were in? 
A. Yes. 
page 134 ~ Q. No. 4? 
A. The fourth coach. 
Q.. Were you riding on a ticket or pass that day? 
A. Riding on a pass. 
Q. You were the guest of the R. F. & P. Railroad that day? 
A. They don't quite call it a guest. ,v e are entitled to the 
. same accommodation as any other passenger. When they 
issue transportation t~ey consider it the same as any-' other 
passenger. 
Q. Except when it comes to going through the turn-stile 
you are the same as the other passengers 7 
A. No, sir, not when. we· go to pay the bill. 
RE-DIRECT EXAMINATION. 
By Mr. Marks: · 
Q. The railroads reciprocate in granting passes to the em-
ployees of different roads, do they not? 
A. Yes, sir. 
. Q. And as a conductor on the Seaboard you had procured 
an R. F. & P. pass? 
A. Yes, sir. 
Q. Do you procure it by going to the R. F. & P. or is it 
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requested through official channels of the Seaboard? _ 
A. I have to request it of the superintendent 
page 135 } and it goes to my general offices and then to the 
. . · R. F. & P. general offices and they issue the pass 
and it comes back through the same channel. 
· Q. It is issued to the Seaboard and delivered to you Y 
A. Yes, sir. 
Witness· stood aside. 
I 
page 136} AUBREY C. DAWSON, . , 
being recalled on behalf of the defendant, testi-
.. fled as follows: 
DIRECT EXAMINATION. . 
By Mr. Marks: 
Q. Mr. Dawson, you are the gentleman that testified this 
morning and said you were Section Foreman and that you 
went to find this man and g·et him to the hospital f · 
A. Yes. 
Q. What color uniform did he have on when you found him! 
A. Blue. 
Q. Are you positive of that? 
A. Well, if not., I was color blind. 
Q. Did he -have it on or offY 
A. He had that on. -
Q. Had he taken ·anything offY 
A. He had taken his under,wear off; that is, his trunks. 
Q. His trunks Y 
A. Or shorts. 
Q. Did he have his pants on? 
A. He had his trousers on. 
Q. But had taken his underwear off! 
A. Yes, sir, his shorts. -
Q. Where were they T 
A. Laying in the ditch. 
Q. Are you positive he had on a blue uniform T 
page 137 } .A.. I am . 
. Mr. May: He has asked liim that question once. 
Mr. Marks: I withdraw the question if you have any ob-
jection to it. 
Mr. May: I object to any improper question, Mr. Marks. 
'i 
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By;. the Court: . 
Q. Do you mean, :Mr. Dawson, that in order to get his 
shorts off he had to take his oth~r uniform off 7 
A. I would see no other possible way. . 
Q. And then in order to have Iris uniform on he bad to 
take it off and take his shorts off and put his uniform back 
onf 
A. How h~ got it off I don't know because I w~sn 't there, 
but they were off and I think probably still laying there. 
Q. And had his uniform on Y 
A. Yes, sir. Probably they are still at the same location. 
By Mr. Marks: 
Q. You left them there, 
~ I didn't bother them. · 
CROSS EXAMINATION. 
By Mr. May: 
! ' 
Q. What was the man's condition when you found himt 
A. What was the man's condition? 
page 138} Q. I mean was he conscious? 
A. The man was conscious; he talked to me. 
Witness stood aside. 
Mr. Marks: The defendant rests. 
Mr. Young:· Before you close-we can take it up now or 
after our rebuttal, but we would like tp have that car inspector 
come back to put that evidence in any time it may be con-
venient with the Court. · 
The Oourt: Have you further evidence in rebuttal! 
Mr. Young: Yes, sir. 
The Court : Let us proceed with that. 
page 139 } JOSEPH L. WATTS, • 
the plaintiff being recalled· in rebuttal, .testified 
as follows: 
DIRECT EXAl\UNATION .. 
Bv Mr. Mav: · 
·Q. Mr. Watts, ·On this day in question do you remember 
l1ow-Mr. Gre<tr was dressed? 
A. He was dressed in what is known in the navy as dress 
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blue with a blue Chief's uniform coat, white shirt. white cap 
cover and blue shoes-black shoes rather. 
Q. Where is· he now T . 
· A. He is in the naval hospital at Bethesda. · 
Q. Could you g·et him to come here ·in person f 
A. I could. 
Q. I say could you get him to come here for this trial to-
d~ Y . 
A. No ... I tried to get him to come, but the doctors wouldn't 
let him. 
Q. What is that hospital that he is in Y 
Mr. Marks: I object to that as· immaterial. He said he 
couldn't get him because he is in the hospital. I think that 
is all that is necessarv. 
Mr. May: Very well, let it go. ·wm you call l\Ir. Cutchin, 
the man that testified a few minutes ago. · 
Note: · Mr. Cutchin enters the courtroom. 
page 140 } Q. Do you remember his testifying a few min-
utes agoY 
A. Yes, sir. 
Q. Did you see him on the train that nig·ht? 
-A. No, sir, I didn't. 
Q. Have you ever seen him before °I 
A. I have never seen him before today. 
Q. Do you remember having any conversation on tl1e plat-
form with the conductor of that train at Alexandria T 
A. No, sir, I don't because I wasn't on the platform; I was 
in the coach where I had my seat. . . 
Q. In coming from where the baggage was situated to where 
you were thrown off of the train do you remember what kind 
of coaches you passed through Y 
A. Regular day coaches. 
Q .. Did you pass through any parlor car? 
A. No, I didn't. 
Q. Did you pass through any Pullman car Y 
A. No, I didn't. I understand you are not supposed to go 
through Pullman cars. 
Mr. Marks: I dbject. 
By Mr. Max: ., 
Q. In making your trip from where the baggage and Chief 
I 
l 
I 
""i ,· 
-~ 
I 
--
1 
I • 
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Greer were back to where' you were thrown off did you have· 
occasion to catch hold of any handle attached to any part of 
the trainY 
A. The only handle I ever caught hold of was 
. '.Page 141 ~ the door-the handle to the door to open to go 
from one coach to another. 
Q. Do you remember the man saying--
Mr. Marks: I object . 
.Mr. May: Let me finish. . 
Mr. Marks: I object. He can ask what the man said. 
The Co~rt: I am going to let him finish.his question, but 
don't answer it until I rule on it. 
By Mr. May: . 
Q. Mr. Cutchin said he saw some gentleman with his hand· 
holding to a gtab bar, I believe he called it. Was that you, 
sirf 
A. No, sir. . . 
Q. I asked about Mr. Greer's uniform. What kind of uni~ 
form were you using that clay? . 
A. Undress whites. 
Q. Undress whites? 
A. Yes., whites ,vith the neckerchief. 
Q. What color is the neckerchief! 
A.. Black, just like this one (indicating) .. 
· CROSS EXAMINATION. 
By Mr. Marks: . . · . . 
Q. I undetstood you to say on your direct 
page 142 ~ examination that when you lost your balance you 
tried to catch hold of something · and didn't suc-
ceed; is that right? 
A. That is true. . 
Q. You threw your hand around trying to catch hold of 
something¥ 
A .. Yes .. 
RE-DlRECT EXAMINATION .. 
By Mr. May: 
Q. Did this train stop at· a pla-ce known as .A.ccotinkt 
. .A. .. If ,it ·did I know .nothing of it because my .schedule shows 
104 Supreme Court of Appeals of Virginia 
J. E. Perross. 
stopping at Alexandria and Quantico and had it stopped~ 
Mr. 'Marks: One minute. I. submit the ·witness is arguing 
the case. 
The Court : He can say whether he knows it stopped. 
'- Mr. Marks: He has already said not that he knew. 
Witness stood aside. 
page 143 ~ Note: At this point the jury retired from the 
courtroom. 
J. E. PERJ?,OSS, 
being recalled in the· absence of the jury f <;>r further cross 
~xamination, testified as follows : · 
. CROSS EXAMINATION (resumed). 
By Mr. Y 01:ing: 
Q. Mr. Perross, my question is this. Have you at any time 
~ the year previous to this accident; that is; namely, be-
tween August, 1945 and 1946, received any new coach equip-
ment on your railroad T . . 
A. Yes. · 
Q. Could you describe to us the nature 0£ the door fasten-
ings on the vestihule doors in those coaches Y · 
A. It is practically the same on this new type equipment 
aa on the conventional type. · 
Q. You say practically the same. Will you explain to us the 
difference T · 
A. The same vestibule lock-same latch at the top. 
By the Court: 
Q. What is thaU · 
A. All the difference in the new equipment the newer equip-
ment we have got has half doors. 
By Mr. Young: . 
Q. Half doors? 
· page 144 } A. Yes. ___.-. 
Q. Do they have a lock'for each half of the doorY 
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A. It is two locks in each half-in the top door on the new 
type equipment and one on the lower half. · 
Q. Can you open· those by merely turning a knob t 
A. You have to turn the top half-two knobs at one time. 
Q. And this door on this particular coach was in one piece, 
is that correct Y -
A. Yes, sir. 
Q. All the doors in that particular train? 
A. Yes, in the conventional type equipment. . 
Q. Do you know whether or not all of the new equipment 
which was coming out during the year previous to this acci-
dent had the double type door Y · 
A. No, sir, not all of them. 
Q. Not all had iU 
A.. No, sir. . 
Q. Are there any locks on any of the equipment you in-
spect which are so made that an ordinary layman would not 
be able to opEUl the doorY 
A. No, sir. . 
Q. Are they all made so any intermeddling passenger could 
open it at any time he wishesT 
A.. Yes. 
page 145 } By the Court: 
· Q. Are they made so vibrations of the train 
will not open them 7 
A. Yes, sir. 
Q. In other words, the train vibration would not open the 
type you had on this train nor any other type you use Y 
A. No, sir. 
Wi tnes$ stood aside. · .:t 
Note : The jury returned into the courtroom. 
Mr. Marks: I understand this last testimony was just mak-
ing up the record. I would like to ask Mr. Watts one other 
-~~~ . 
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the plaintiff being recalled for further cross 
examination, testified as follows: 
CROSS EXAMINATION. 
By Mr. Marks: 
Q. Mr. Watts, you testified you were traveling under orders. 
Is it not a fact that the navy regulations require naval per-
sonnel-enlisted personnel traveling under orders to travel in 
the black uniform Y 
A. There is no black .urtif orm. 
Q. I mean blue uniform. 
A. In some districts, yes. 
Q. Isn't that so in this distri~t Y 
A. No. 
Q. Isn't .that so in the New York district¥ _ . . 
A. No. You trav_el in the uniform you are checked out in, 
the uniform of the day. · 
Witness stood aside. 
page 147 ~ The Court: That concludes ali of the testi~ 
· monyT 
Mr. Marks: Yes, sir. 
Note: The jury was adjourned over until tomorrow morn-
ing at 10 o'clock, June 27, 1947. · 
'.M:r. Marks : N o,v, if Your Honor please, I should Hke to 
move the Court to strike the evidence on the fdllowing 
grounds: First, that the evidence does not show that the de-
fendant was guilty of any negligence; second, if by any chance 
it should be thought to show that the defendant was guilty 
of any neglig·ence, it was not the proximate br contributing 
cause of the plaintiff's fall and injuries; third, that the cause 
of the door being opened;_thus permitting the plaintiff to fall 
through wJien he. lost his balance, was ·due to the act of third 
persons which the train operatives had not had time to dis-
cover and did not discover and had no reason to believe 
existed and that, therefore, th~ defendant is not tesponsible. 
for that; fourth, that no rough handling of the train in the 
sense that liability or negligence could be inferred therefrom 
has been shown; fifth, that any negligence involved that caused -
proximately the injury _to the plaintiff was due to the .plain-
Joseph L. ·watts v. R., F. & P .. Co. 107 
tiff's own negligence in not exercising proper vigilance for 
his own equilibruim and safety as he passed through the ves.., 
tibule; sixth, that the occurrence insofar as the parties to this 
suit .are concerned was purely accidental and no 
page 148 ~ liability attaches to the defendant as a. result 
thereof; seventh, that the defendant could not 
have. a~ticipated the combination of circumstances which 
existed and is under no negligence as a result thereof or could 
afford a basis of recovery by . the plaintiff in this action. 
Note: The motion was argued at length, the Court over-. 
ruled the motion and the defendant excepted. 
page 149 ~ INSTRUCTION NO. la. 
The Court instructs you that the defendant railway com-
pany owed to the plaintiff the duty to see the highest d~gree 
of practicable care known to human prudence and foresight 
in closing and keeping closed the door through the doorway 
of which the plaintii! fell, &nd it would be liable to him for 
damages arising from the slightest negligence in this regard 
against which practicable human care, skill and foresight 
could have guarded. You are therefore told that if you be-
lieve by a preponderance of the evidence in· this case that 
the plaintiff, while in the exercise of reasonable care for his 
own safety, fell through an open vestibule door of one of the 
defendant's coaches and was injured, and that the proximate 
cause of such fall was a failure on the part of the defendant's 
servants to perform the duty mentioned, you should find your 
verdict for the plaintiff. • 
page 150 ~ INSTRUCTION NO. 2a. 
The Court instructs the jury that although the ultimate 
burden of proving llis case by a preponderance of the evi .. 
dence rests upon the plaintiff the fact that the door through 
which he fell was open creates a presumption of negligence 
on the part of the defendant railway company. Under such 
circumstances the law places the burden upon the defendant 
to- go forward with the evidence to show that it performed its 
duty-with respect to the .door which it owed to the plaintiff aud 
that his injuries could not have been avoided by the highest 
. degree of practical care known to human prudence and fore-
sight. Unless you believ~ that the defendant has carried this 
burden of producing evidence showing that the plaintiff's 
fall occurred through no omission of duty on its part, you will 
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consider that the plaintiff has shown negligence on the part 
of the defendant by a preponderance of the evidence. 
page 151 ~ INSTRUCTION NO. 4. · 
The Court instructs the jury that if you find in favor of the 
plaintiff, in assessing his "damages you may take into con-
sideration the following: 
1. Reasonable surgical, nursing and hospital attention, even 
though this was supplied by the government. 
2. Earnings during the time of disability, although these 
were not discontinued during such time. 
3. The nature and extent of the injuries. 
4. Any permanent disability. 
5. Mental anguish and physical pain. 
But the Court tells the jury that in no event should your 
verdict exceed the amount claimed in the notice of motion. · 
page 152 ~ INSTRUCTION NO. A. 
The court instructs the jury that you must consider this 
, case solely upon the evidence introduced before you and the 
law of the case as .stated to you in the instructions of the 
court. You must not allow your verdict to be influenced by 
sympathy, if any, which you may feel, and your verdict must 
not be based in whole or in part upon conjecture, surmise or 
sympathy. · 
page 153 ~ INSTRUCTION NO. B. 
The court further instructs the jury that the plaintiff in 
this action has the burden of proving by a preponderance 
of the evidence that the defendant was guilty of negligence 
which proximately caused the fall through the vestibule door 
and the resulting injuries to the plaintiff, and that if you 
believe from the evidence that the plaintiff has, not shown by a 
preponderance thereof that the defendant was guilty of negJi-
genoe which proximately caused said fall and resulting in-
juries, you must find your verdict for the defendant. 
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page 154} . INSTRUCTION NO. C. 
The court further instructs the jury that although as stated 
in another instruction of the court it was the dutv of the de-
fendant to use. the highest' degree of practical c""are for the 
.safety of its passengers, the defendant railroad was not an 
insurer of their safety. 
You are further instructed that the highest degree of prac-
tical care required of the defendant does not mean that the 
defendant was required to post an employee at each vestibule 
door or to maintain a continuous circuit. inspection thereof. 
On the contrary, that highest degree of practical care means 
in this case that the defendant through its employees should 
in the operation of its train use the highest degree of prac-
tical care for the safety of its passengers in the light of the 
eonditions obtaining at the time and the hazards which might 
be reasonably anticipated in the exercise of such care. 
You are further instructed that if you believe that the de-
fendant railroad exercised that highest degree of practical 
care as to the plaintiff-in this action, then you must fuild y-0m· 
verdict for the defendant. · . . 
page 155} INSTRUCTION NO. D. 
The court further instructs the .jury that if you believe from 
the evidence that the vestibule door on the east side of the 
train through which plaintiff fell was opened and left open -
by one or more soldier passengers-at Accotink, Virginia, while 
defendant's train was stopped there to take on or let off other 
' passengers nearer the front of the train and on its west side, 
and that defendant's train employees did not know and had 
no reason to suspect that said door had been so opened and left 
open, and that plaintiff fell through said open door shortly 
after the train left Accotink and before the railroad's em-
ployees in charge of that portion of the train in the proper 
performance of their duties should have discovered the open 
door and closed it, then you must :find your verdict for the 
defendant. 
page 156 } EXCEPTIONS TO INSTRUCTIONS. 
Mr. Marks: The defendant takes the position, Your Honor, 
that there are no facts shown in evidence that justify the 
submission to the jury of any issue of negligence on the part 
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of the defendant with respect to the door that was opeu and 
through which the plaintiff fell and asks that that objectiCln 
be considered as applying separately to each instruction re-
quested by the plaintiff which embodies and submits such an 
· issue to the jury. _ _ 
As to Instruction No. 1-.A, offered by the plaintiff, the- first 
sentence of the instruction tells the jury that it was the de-
fendant's duty to use the highest degree of practical care 
known to human prudence and foresight in closing and keep-
ing closed the door through which the plaintiff fell and that 
it would be liable for the slightest neglig·ence in regard there-
to. The defendant objects to the use of that language on tl1e 
ground that it disregards all other duties of the employees 
of the defendant in exercising the same relative degree of care 
for other passengers in performing their duties as trainmen 
and justifies the jury in finding that they could measure the 
action of the train crew solely with ref ere nee to the duties 
with respect to this door. The second sentence of the in-
struction is also objected to on. the ground that it is predi-
·cated on a non-performance of the duties stated in the first 
. sentence and is therefore subject to the same ob-
page 157 ~ jection as to dis regard of the other duties in tell-
ing the jury of the general obligation with respect 
to the door. 
The defendant objects to Instruction No. 2 on the follow-
ing grounds : First, that the firs~ sentence of the instruction 
tells the jury that the fact that the door was open creates 
a presumption of negligence on the part of the defendant. 
We submit no such presumption arises on the facts Qf this 
case. The second sentence of the instruction, which follows 
and is predicated upon the first sentence, tells the jury that in 
view of the presumption the burden is on the defendant to go 
forward with the evidence to show that it had performed its 
duty with respect to the door and that the injury could not 
have been avoided by the highest degi'ee of practical care. 
Our position is that no presumption of negligence arose and 
it is also error to tell the jury that it was the duty of the 
defendant to irn forward with the evidence. The last sentence 
of the instru~tion is subject to the same objections, namely, · 
that it tells the jury that unless the defendant has carried 
the burden of producing evidence showing that it was not 
guilty of negligence, the jury should find that the plaintiff had 
shown neglig-erice. This clause is essentially predicated upon 
the presumption above mentioned which we urge is not ap-
plicable in this case. 
The defendant objects to Instruction No. 4, requested by 
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the plaintiff, on the ground that the evidence 
page 158 } shows that the plaintiff: had no surgical, nursing 
or hospital- expenses and is no,t liable for any such. 
expenses and the1~ef ore it is error to permit the jury to jn-
clude any such items as set forth in sub-paragraph numbered 
1 in the elements of damage to be considered. The theory of. 
damage obtaining in this State is one of compensation and re-
imbursement for expenses and damages incurred, and since 
there has been no expense or damage incurred as to surgical, 
. nursing and hospital attention, there can be no recovery with 
respect to them. Secondly., we object to the giving of this 
instruction with sub-paragraph numbered 2, telling the jury 
that they may take into consideration earnings during the time 
of disability, although these ,vere not discontinued during such 
time. This phase of the instruction permits the jury to in-
clude loss of earnings during disability when the evidence not 
only does not show loss of earnings but affirmatively shows 
that there was no loss of earnings. 
Mr. Young: The plaintiff objects and except& to the ruling 
of the Court in granting Instruction C in that in the second 
paragraph thereof an erroneous qualification on the general 
duty which the defendant o,ved' to the plaintiff is set out. 
We also have the g·eneral exception which we wish to save 
at this time and that is that ther.e is no evidence of contribu-
tory negligence on the part of the plaintiff which, 
page 159 } efficiently contributed to cause his injuries which 
would make that issue a proper one for the jury. 
We will ask the Court at this time to withdraw Instruction 
No. 3. 
Mr. Marks: We object to its withdrawal on the ground 
that the jury could find that the man was guilty of contribu-
tory negligence without any instruction for the defendant and 
since that is the directing instruction, it must take the issue 
into account. 
Mr. Young: The instruction was that the defendant now 
relies upon contributory negligence as one of its defenses. 
The Court: If the plaintiff wishes to witl1draw it and the 
defendant insists that it shall stay in, I think it becomes the 
defendant's instruction. , 
Mr. Marks: I ·don't insist that it stay m. 
The Court: Do you object to its being withdrawn? 
Mr. Marks: No, sir. . 
The Court: Instruction No. 3 is withdrawn without objec-
, tion on the part of the clef endant. 
Mr. Young : By the same token ~we now wish to move· the 
Court to strike from Instruction 1-A the phrase near the bot-
' 
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.tom---"while in. the exercise of reasonable care for lii.s own 
safety''· 
The Court: The Court will not strike that. 
. Mr. Young : The plain tiff excepts to the refusal 
page 160 ~ of the Court to strike the phrase quoted, in view 
of the fact that it appears tlli!:t the defendant is 
not relying. upon the affirmative defense of contributory neg~ 
·ugence. -
· Mr. Marks: The defendant has not said and does not now 
say it does not rely on the affirmative defense of contributory 
negligence. We rely on any defense. We have simply not 
asked for an instruction. 
page 161_ ~ LAW AND EQUITY COURT 
Of the 
City of Richmond, Part Two 
Richmond, Va. 
Haskins Hobspn, Judge 
Luther Libby, Clerk 
Messrs. John G. May, Jr. 
Robert Lewis Young . 
Mutual Building 
Miss Nan Ross McConnell 
Mr. Wirt P. Marks 
Electric Building 
Richmond, Virginia 
November 24th, 194 7 
r 
Re: Joseph L. Watts v. Richmond, 
Fredericksburg and Potomac 
Railroad Co., a corporation 
near Miss McConnell and Gentlemen : 
. In this case there is no conflict of evid~n.ce upon any ma-
terial point. The liability of the defendant is predicat~d 
upon its alleged negligence in the performance of its duties 
as a carrier of passengers, as a result. of which the plaintiff 
was injured. . · · , 
The evidence of the plaintiff shows that he was a passen-
ger ·for hire on the defend~nt 's train, and .that in lawfully 
pa·ssing from one car to another,· a lurch of the train occa-
sioned by a slight . curve in the track caused him to lose bis 
Joseph L. ·watts v. R., F. & P. Co. 113 
balance and to be thrown out through an open vestibule door 
which should have been closed, on the east side .of the train. 
He relies solely on the application of the doctrine of 1res ipsa 
loquitur. The Court is of the view that under all the facts 
and circumstances this doctrine, at the conclusion of the· 
plaintiff's evidence, was applicable. However, 
page 162} its application raises only a prima facie presump-
tion that the defendant was negligent, and in or-
der to escape liability the defendant is required to go for-
ward with its evidence showing that notwithstanding the 
high degree of care required to it, it was free of any negli-
gence causing or contributing to the -injury. Th1:oughout 
the whole case the burden is on the plaintiff to prove his 
case, including both liability and damages, by a preponder-
ance of the evidence. If, the ref ore, the defendant produces 
competent, unimpeached and reasonable evidence nut inher-
ently incredible, and not conflicting with' any other evidence, 
which dissipates the presumption of negligence arising un-
der -the res ipsa loqititur doctrine, the plaintiff cannot re- , 
cover. · 
The defendant herein did go forward with its evidence 
and placed upon the witness stand every member of the train 
crew, with the possible exception of the flagman who never 
left the rear of the train. The substance of their testimony 
is to the effect that all of the vestibule doors of. the train 
were closed when the train left Washington; that the south-
bound train was operated on the western track of the double 
track and northbound trains were operated on the eastern 
track; that on the southbound trains all passeng·ers were dis- . 
charg·ed and boarded on th~ western /side of the trains at 
every station and there was never any occasion to open the 
e~stern vestibule doors; that the catches and fastenings 9f 
the vestibule doors were in good condition and. of such a type 
that they could not be opened by the swaying and lurching of 
· the train, and while not -locked, could only be 
page 163 } opened by· the simultaneous use of both hands; 
that no eastern vestibule door was opened by an:y 
member of the train crew, nor did any member of such crew 
-lmow that the vestibule door through which the plaintiff. fell 
was open or had been opened. · 
There was no evidence conflicting with these statements · 
of the· train crew and neither the Court nor jury has any 
rig·ht to disregard them. It thus appears by- uncontradicted, 
unimpeached evidence that the said door could only have been 
opened by some human agency, not connected with the de-
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fendant's employees, and its being open was not known to any 
of such employees. _ · 
In addition the defendant introduced the testimony of D. R. 
Cutchins, a Seaboard Air Line Railway conductor, riding as 
·a pa:sseng·er on the train, which need not be detailed here .. 
This testimony tends to prove that the door was opened by 
two soldiers while the train was stopping at Accotink, a sta-
tion located some 4.3 miles north of the point of accident;· 
and that shortly. thel"eafter-probably about six minutes,-he 
saw the plaintiff on the platform and that he lurched through 
the door and fell to the g-round. In that his testimony shows 
that he did riot make any report of this happening· to any of 
the train crew until the train had passed Doswell, a distance 
of more than 67 miles and until more than 1 and 1,4 hours 
had elapsed, it is argued t"hat his reactions to a tragic hap-
pening of this character was so abnormal and unusual espe-
cially in relation to a railway conductor, that his testimony 
should be regarded as incredible. 
The Court's view of this is that while it may 
page_ 164} be conceded that the delay in making· any report 
of the happening was unusual and not in accord 
witll normal reactions, this delay was collateral to the salient 
facts testified to and does not cause his testimony to be in-
herently incredible· as to these facts, reasonable in them-
selves, and not inconsistent with any other facts and circum-
stances Rhown in the case. · 
The plaintiff contends that it was the duty of tbe def end-
ant in the exercise of the highest degree of practical care 
not only to see that its vestibule doors were closed but that 
they remain closed for the safety of its passengers in passing 
from one car to another. The word "practical" in the de-
scription of the care required is a qualifying word of consiµ-
erable signi:fic&nce. The carrier. is not an insurer of the safety 
and comfort of its passengers. ''Practical,'' as qualifying 
the degree of care means that in the light of the business it 
is engaged in, the risks. and hazards usually incident thereto, 
the carrier should exercise the· highest degree of care com-
mensurate therewith as to all occurrences which might rea-
sonably be anticipated or called to its attention. 
For instance, if a p·assenger is assaulted by another pas-
senger who is drunk, the carrier is not liable for the injury 
suffered unless the circumstances attending the acceptance 
of the assaulter as a passenger implied or afforded notice to 
the carrier of his condition, or. the circumstances after such 
acceptance implied and afforded such notice. 
So here, as above stated, it is clearly establi~hed that the 
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vestibule door on the eastern side of the train through which 
the plaintiff fell was -not opened by any of the 
page 165 r defendant's agents 01' employees. It must have 
been opened by some passenger or other unau-
thorized person. · It could have been opened and remained 
open for only a short space of time-if Cutch.ins' testimony 
is to be considered-for not longer than six minutes. ·The 
defendant is not required even in the exercise of the highest 
degree of care to keep an employee constantly patrolling the 
cars to see that the vestibule doo1:·s wron.gful opened by un-
authorized persons are closed or to see whether passengers 
misbehave to other passengers when such actions cannot be 
reasonably foreseen or anticipated. 
The plaintiff further urges that in a case where the doc-
trine of res ipsa loquitur is applicable, the question of whether 
the proof of the fac~s making the doctrine applicable and cre-
ating the presumption of negligence resulting· therefrom is 
met and overco~e by evidence tending to disprove negligence, 
is one which the jury should determine and not the Court . 
.This contention may be fully answered by the following 
quotations from Stephens v. Virginia E .. & P. Co., 184 Va. 
94, at pages 100 and 101: . 
"In most jurisdictions it is held that the presumption aris-
ing from the res ipsa loquitur doctrine constitutes evidence 
sufficient to take the case to the jury even though the def end-
ant introduces evidence which, if true, would be sufficient to 
rebut the presumption of negligence. See 38 Am. Jur., Neg-
lig·ence, sections 309 and 355. But this not the rule in Vir-
ginia. Here the presumption of negligence raised by the ap-
plication of the doctrine is entirely overcome where properly 
refuted by sufficient evidence * ,:. t.t-. ' 
There is no evidence which establishes or tends to estab-
lish that the defenda11t violated any duty which it owed the 
plaintiff. It is not even sug·g·ested that there are better. meth-
. ods of iustalla tion, main tenauce, inspection, and 
page 166 r 'Operation than those employed by the defend-
ant. In fact, the evidence shows conclusively that 
there are no better methods than those used by the def end-
ant. In the face of this evidence any presumption. of negli-
gence which might have been raised as a result of the appli-
cation of the doctrine of res ipsa loqitititr completely disap-
pears. The burden of proving her case rested upon the plain-
tiff. The evidential presumption of negligence under the doc-
trine upon which she solely relies having· been dissipated by. 
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clear and uncol\tradicted evidence, there remains no evidence 
to support her case. '' 
It is to be noted in the case from which the above quota-
tion is taken that the jury f ouud a verdict for the plaintiff 
which the trial court on motion set aside and entered a judg-
ment for the defendant. This action of the trial court was 
affirmed on appeal. 
In the instant case, the Court, in accordance with the views 
above expressed, will set aside the verdict and under the pro-
visions of Oode Section 6251 enter judgment' for the defend. , 
ant. 
The Court wishes to acknowledge and to express its ap.,. 
preciation of the assistance afforded it by the very able and 
exhaustive briefs presented by co unset 
Yours very truly, 
·HH:l HASKINS HOBSON. 
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In the Law & Equity Court of the City of Richmond, Part II. 
Joseph L. Watts 
v. 
Richmond, Fredericksburg & Potomac l:tailroad Company. 
CERTIFICATE OF TRIAL JUDGE. 
I, Haskins Hobson, Judge of the Law & Equity Court of 
the City of Richmond, Part II, who presided over the trial 
qf" the- cas~ of Joseph L. Watts v. Richmond, Fredericksburg 
& Potomac Railroad Company, in said court, at Richmond, 
.Virginia, on June 26-27, 1947, do certify that the foregoing 
ia · ·a true and correct transcript of all the tef:!timony and evi; 
dance introduced o~ behalf of the plaintiff and the defend-
, apt, together with the objections made and exceptions taken 
thereto by the respective p~rties therein set forth; all other 
incidents of the trial of said case, iµcluding all rulings of the 
o,mrt and the objections ancl exceptions thereto with the 
grounds assigned; and all of the instructions requested by 
the respective parties, those given and those refused, tog·ether 
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with the Qbjections and the grounds assigned for such ob-
jections likewise set forth, and the exceptions taken to the 
1·ulings of the Court the.reon. 
The exhibits ref erred to in the foregoing tran-
page 168 } script of the testimony and offered in evidence, 
marked Defendant's Exhibits Nos. 1 and 2, are 
duly authenticated by me and made a part of the record in 
this case. Upon request of the plaintiff, by his counsel, such 
original exhibits so authenticated shall be forwarded to the 
Clerk of the Supreme Court of Appeals to be used at the hear-
_ing on appeal. 
Upon request of both the plaintiff and defendant, the writ-
ten o:pinion of the Con rt iu this case, being a letter to oounsel 
of November 24, 1947, is hereby authenticated and made a 
part of the record in this case. 
I further certify that this certificate has been rendered to 
and signed by me within the time prescribed by Code Sec-
tion 6252 for tendering and signing bills of exceptions and 
that reasonable notice in writing has been given to the at-
torney for the defendant, the opposite party, of the time and" 
plac~ at which said certificate would he tendered. 
Given under ·my hand this 9th day of February, 1948. 
HASKINS HOBSON, 
Judge of the Law & Equity Court of the , 
City of Richmond, Part II. 
page 169 } Virginia: 
In the Law & Equity Court of the City of Richmond, Part U. 
Joseph L. Watts 
v. . 
Richmond, Fredericksburg & Potomac Railroad Company. 
CERTIFICATE OF CLERK. 
I, Luther Libby, Jr., Clerk of the Law & Equity Court of 
the City of Richmond, Part· II, certify that the foregoing 
transcript of the evidence and other incidents of the trial 
of the case of Joseph L. ·watts v. Richmond, Fredericksburg 
& Potomac Railroad Company, together with the certificate 
• 
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of the Ttj:al Judge, has been delivered to and filed with me 
this 9th day of February, 194K 
LUTHER LIBBY, JR., 
Clerk of the Law ~ Equity Court of the 
City of Richmond, Part II. . 
page 170 t I, Luther Libby, Jr., Clerk of the Law and 
Equity Court of the City of Richmond, Part Two, 
do hereby certify that the foregoing- is a complete transcript 
of the record in the above entitled action wherein Joseph L. 
Watts is plaintiff and Richmond, Fredericksburg and Potomac 
Railroad Company, a Virginia corporation, is defendant with 
the exception of the exhibits filed in the testimony, and that 
the d~fendant had due notice of the intention of Joseph L. 
Watts to apply for such transcript. 
Witness my hand this 20th clay of February, 1948. 
LUTHER LIBBY, JR., Clerk. 
·Fee for Record $41.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
... 
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